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Foreword

The increasing problems incident to the efficient, speedy and
inexpensive administration of justice in the courts have for many
years been receiving extensive study. The broad outline for the
procedural codes had been established over one hundred years ago,
and followed without substantial change.

The Kansas Code of Civil Procedure was adopted by the Terri-
torial Legislature of 1859. There was a revision in 1909 relating to
joinder of causes of action, and substituting appeals for the old bill
of exceptions and petitions in error but the basic procedural pro-
visions have remained unchanged.

In 1937, pursuant to the powers vested in it, the Supreme Court
of the United States adopted complete and comprehensive rules of
procedure for the district courts. These rules have received careful
attention from their practical application for the past twenty-four
years and have from time to time been modified, amended and
enlarged. Today they are acclaimed as being the best procedural
rules in existence. A great majority of the states have adopted
them insofar as they were adaptable to local conditions and feasible
under their respective constitutions.

The Kansas legislature at the 1960 Budget Session made funds
available to the Judicial Council to prepare a suggested revision
of the Code of Civil Procedure. The Judicial Council does not,
and could not if it wanted to, usurp unto itself judicial authority
in the field of procedural rule making, or legislative authority in
matters involving substantive law. The position of the Council is
and must be that it can act only in the capacity of studying the
subject with the thoroughness which it deserves and presenting to
the Legislature, the Supreme Court, and the Bar its recommenda-
tions.

As soon as the money was made available, plans were formulated
by Judicial Council action, and Earl Hatcher of Topeka was em-
ployed to carry the major responsibility of research, drafting, and
reporting. At the same time the Council named an advisory com-
mittee to work with Mr. Hatcher. Judge Spencer A. Gard of Iola,
a judicial member of the Council, was named as chairman of the
committee. The members of the committee are: former district
judge A. K. Stavely, of Lyndon; Emmet A. Blaes of Wichita; Leonard
O. Thomas, of Kansas City; George Templar of Arkansas City; and
Raymond F. Rice of Lawrence.
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The Advisory Committee has held monthly meetings with Mr.
Hatcher and several joint meetings with the Judicial Council. Every
sentence of the work has been carefully considered. We are now
presenting for the consideration of the Bench and Bar, recom-
mendations covering “Rules of Procedure,” “Evidence,” and “Lim-
itations of Actions.” The other articles covering chiefly special
proceedings will be presented later.

The Rules of Procedure follow the plan of the Federal Rules.
Where experience with the Federal Rules has shown that they have
worked well on the federal level and meet the needs of Kansas
practice, they have been followed to the full extent that they are
adaptable to local practice and in harmony with the substantive
law of Kansas and the Constitution.

There are many benefits to be derived from a great degree of
uniformity in the procedure to be followed by the courts of the
various states and the United States. The Federal Rules, which
have been in existence for some time, have been interpreted and
clarified. The lawyer, whether in a court of his own state, a federal
court, or a court of a sister state, will be familiar with procedure.
There will be a saving of labor and confusion if one procedure can
be followed without material deviation.

The members of the Kansas Bar would not find many material
or substantial changes in their practice procedure if the Federal
Rules of Civil Procedure were adopted in their entirety. The ex-
tension of the right to take depositions, the right of discovery and
summary judgments would constitute the most substantial changes.

The Kansas Code of Civil Procedure is not in most respects foreign
to the Federal Rules of Civil Procedure. They have both drawn
heavily from the same source.

The California Practice Act of 1851 adopted code pleading—
commonly called the Field Code. Many of the midwestern states
followed the California Code. The Kansas 1868 Code of Civil
Procedure was considered as following the Ohio Code which was
adopted in 1853. However, the Ohio Code had followed the Cali-
fornia Practice Act of 1851 or the Field Code. Kansas had adopted
the Field Code for its 1859 Territorial Practice Act and it was
substantially followed in the 1868 Code of Civil Procedure. In 1872
the California Practice Act was succeeded by a Code of Civil Pro-
cedure, which although much amended remains in effect.

The drafters of the Federal Rules of Civil Procedure leaned
heavily on the provisions of the California Code for guidance. Also,
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the procedural concepts of the Minnesota Code were influential.
Minnesota adopted the Field Code in 1851, seven years before it
became a state.

Kansas has very few statutory rules of evidence. The Supreme
Court of the United States has not as yet adopted such rules. They
are, however, under consideration and are being considered and
adopted by the states. The Code, if it is to be complete must now
have such rules. Suggested “Rules of Evidence” are presented for
consideration. The uniform rules of evidence drafted by the Na-
tional Conference of Commissioners on Uniform State Laws and
approved by the American Bar Association have been followed as
a guide. This again should assure some uniformity with the rules
of other states and of the federal courts when adopted.

Perfection is not claimed. Undoubtedly, errors and omissions
will appear which will need correction.

It is only realistic to assume that every member of the Bar will
have an objection to some one of the many provisions in the material
submitted. It is hoped, however, that individual objections, if not
substantial, will be overcome by the over-all benefits to be derived
from the completed project.

Suggestions in connection with the work should be mailed to
E. H. Hatcher, First National Bank Building, Topeka, Kansas.

The Advisory Committee.






Chapter 60—Code of Civil Procedure

ArticLe 1. PREFATORY

60-101. Title. This Act shall be known as the Kansas Code of
Civil Procedure.

60-102. Construction. The provisions of this Act shall be liberally
construed to secure the just, speedy and inexpensive determination
of every action or proceeding,.

CoMMITTEE NOTES

The first 11 sections of the old code (Articles 1 and 2) have been combined
into four sections. They appear under Article 1 and the first two sections of
Article 2. They cover all of the essential preliminary matters.

There is no reason to provide for division of remedies, The statute makes
the distinction and identifies the remedy when it provides for a special pro-
ceeding. The question is covered in new 60-201. There is no reason to define
“civil actions” other than is done in new 60-201.

The liberal construction provision has been placed under 60-102 instead of
Rule 1, (60-201) as it should apply to the entire code, not just the rules.

60-103. Restricted Registered or Certified Mail Defined. The
term “restricted registered or restricted certified mail” means mail
which carries on the face thereof in a conspicuous place, where it
will not be obliterated, the endorsement “deliver to addressee only”
and which also requires a return receipt or a statement by the
postal authorities that the addressee refused to receive and receipt
for such mail,

CoMmMiTTEE NOTES

Throughout the provisions of the code where service by mail is permitted,
the phrase “by restricted, registered or certified mail” is used. Either “regis-
tered” or “certified” mail is permitted. Restricted delivery is necessary under
either method in some instances, i. e., service of process where the return receipt
must show the signature of the addressee. Registered mail which may be de-
livered by the postman to anyone customarily about the office will not suffice.
This section, in defining the phrase, designates what must be carried on the
face of the cover.

60-104. Acts by Court or Judge. Without regard to whether the
word “court” or the word “judge” is used in any provisions of this
Code, all trials upon the merits shall be conducted in open court and
in a regular courtroom if reasonably possible. All other acts or
proceedings, including the entry of a ruling or judgment, may be
done or conducted by a judge or judge pro tem in chambers, without

(5)
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the attendance of the clerk or other court officials and at any place
either within or without the district; but no hearing, other than one
ex parte, shall be conducted outside the district without the consent
of all parties affected thereby.

ComMITTEE NOTES

This section is included for the purpose of eliminating any confusion as to
whether the judge may act or the court must act, regardless of which word is
used in the various provisions of the Code.



ArticLE 2. RULES OF CIVIL PROCEDURE

60-201. Scope. These rules govern the procedure in the district
courts of Kansas and original proceedings in the supreme court in
all suits of a civil nature whether cognizable as cases at law or in
equity with the exceptions stated in 60-265.

CommiTTEE NOTES

This section, 60-201, is similar to Federal Rule 1 except we have included
original proceedings in the supreme court. It is necessary to make certain
exceptions where special proceedings are specifically provided by independent
statutes. This is done by limiting the applicability of these rules of civil pro-
cedure, (60-265.) Where special proceedings are included in the code of civil
procedure, these rules will be made applicable insofar as possible.

We will maintain the same article number all the way through the rules
of civil procedure. We can then make the section number correspond with the
Federal Rule number. Thus 60-201 will correspond to Federal Rule 1, 60-202
to rule 2, etc. This can continue through the sections and rules until we cease
following the Federal Rules at Rule 64, without in any way interfering with the
orderly arrangement of our material or the statutory numbering system, We
believe this will prove to be a unique method of conforming the state and
federal rules, without in any way confusing the members of the Bench and
Bar, The system will make for simple and ready reference from one to the
other of the State or Federal rules.

60-202. One Form of Action. There shall be but one form of
action to be known as “Civil Action,” in which the party complaining
shall be designated “plaintiff” and the adverse party “defendant.”

ComMiITTEE NOTES

This section is the same as Federal Rule 2 except that we have added the
designation of the parties as is done in old section 60-201., The provision has
the same effect as old 60-201.

It continues the abolition of the distinction between forms of actions at law
and suits in equity. It does not attempt to abolish the distinction beween
equitable and legal remedies as is improperly done in the present code. The
distinction between equitable and legal remedies must be recognized by the
courts in determining right to jury trials, etc. Only the form is abolished,
not the remedy. The right to a specific kind of legal or equitable relief upon
proof of certain facts must remain.

60-203. Commencement of Action. A civil action is commenced
by filing a petition with the clerk of the court, provided service of
process is obtained or the first publication is made for service by
publication, within ninety days after the petition is filed; otherwise
the action is deemed commenced at the time of service of process
or first publication.

(7)
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CoMmiTTEE NOTES

This section is the same as Federal Rule 3 down to the “provided” clause
except the complaint is designated “petition.” Under our state practice it is
necessary that the commencement of an action be dependent upon both the
filing of the petition and service.

Rule 3 has caused more argument among drafters of the rules of procedure
for the various states, and more confusion in the interpretation of the effect
of the phrase, “a civil action is commenced by filing a complaint with the
court,” than any of the other eighty some rules, This is particularly true
where the statute of limitations is an issue, Our present code uses the phrase
under the first section of the article covering limitations, G. S. 60-301. It then
proceeds to state when an action is deemed commenced for the purpose of ap-
plying limitations in G. S. 60-308. G. S. 60-301 did nothing but confuse
the issue.

Under the new 60-203, the action is commenced for all purposes when
the petition is filed if service is obtained or service by publication is com-
menced within ninety days after the filing of the petition. We have eliminated
the requirement of faithful, proper and diligent endeavor to procure service
as used in G. S. 60-308 believing that the importance of the determination of
time of commencement demands definiteness.

60-204. Process Generally. The methods of serving process as
set forth in Article 3 of this Chapter shall constitute sufficient serv-
ice of process in all civil actions and special proceedings, but they
shall be alternative to, and not in restriction of different methods
specifically provided by law. In any method of serving process,
substantial compliance therewith shall effect valid service of
process if the court finds that, notwithstanding some irregularity or
omission, the party served was by such service of process made
aware that an action or proceeding was pending in a specified
court in which action or proceeding his person, status or property
were subject to being affected. '

CoMmmMmrTTEE NOTES

Although this section is inserted chiefly for the purpose of maintaining
uniformity with the section number and the Federal Rule number, it also
contains two general provisions. It covers the scope of the provisions for
service of process, and also the effect of substantial compliance with the
provisions.

60-205. Service and Filing of Pleadings and Other Papers. The
method of service and filing of pleadings and other papers as pro-
vided in this section shall constitute sufficient service and filing in
all civil actions and special proceedings, but they shall be alter-
native to, and not in restriction of different methods specifically
provided by law.

(a) Service: When Required. Every order required by its terms
to be served, every pleading subsequent to the original petition



SpECcIAL BULLETIN: RECOMMENDATIONS 9

unless the court otherwise orders because of numerous defendants,
every written motion other than one which may be heard ex parte,
and every written notice, appearance, demand, offer of judgment,
designation of record on appeal, and similar paper shall be served
upon each of the parties affected thereby, but no service need be
made on parties in default for failure to appear except that plead-
ings asserting new or additional claims for relief against them shall
be served upon them in the manner provided for service of summons
in section 60-204.

(b) Same: How Made. Whenever under these rules service is
required or permitted to be made upon a party represented by an
attorney the service shall be made upon the attorney unless service
upon the party himself is ordered by the court. Service upon the
attorney or upon a party shall be made by delivering a copy to
him or by mailing it to him at his last known address or, if no
address is known, by leaving it with the clerk of the court. Delivery
of a copy within this rule means: Handing it to the attorney or to
the party; or leaving it at his office with his clerk or other person
in charge thereof; or, if there is no one in charge, leaving it in a
conspicuous place therein; or, if the office is closed or the person to
be served has no office, leaving it at his dwelling house or usual
place of abode with some person of suitable age and discretion then
residing therein. Service by mail is complete upon mailing,

(¢) Same: Numerous Defendants. In any action in which there
are unusually large numbers of defendants, the court, upon motion
or of its own initiative, may order that service of the pleadings of
the defendants and replies thereto need not be made as between
the defendants and that any cross-claim, counterclaim, or matter
constituting an avoidance or affirmative defense contained therein
shall be deemed to be denied or avoided by all other parties and
that the filing of any such pleading and service thereof upon the
plaintiff constitutes due notice of it to the parties. A copy of every
such order shall be served upon the parties in such manner and
form as the court directs.

(d) Filing. All papers after the petition required to be served
upon a party shall be filed with the court either before service or
within a reasonable time thereafter.

(e) Filing With the Court Defined. The filing of pleadings and
other papers with the court as required by these rules shall be made
by filing them with the clerk of the court, except that the judge may
permit the papers to be filed with him, in which event he shall note
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thereon the filing date and forthwith transmit them to the office of
the clerk.

ComMmiTTEE NOTES

Federal Rule 5 has been followed. The present Kansas code has no general
provisions for service and filing of pleadings and other papers, except as G. S.
60-722 to 60-724 cover service and filing of motions,

Because of the many provisions in our substantive law for service of papers,
we have taken the precaution of placing in the first paragraph the statement
that these provisions “shall be alternative to, and not in restriction of different
methods specifically provided by law.” The many additional methods scat-
tered through the various chapters of the Kansas statutes can be repealed
when and if desired.

60-206. Time, Computation and Extension. The following pro-
visions shall govern the computation and extension of time:

(a) Computation. In computing any period of time prescribed
or allowed by these rules, by order of court, or by any applicable
statute, the day of the act, event, or default after which the desig-
nated period of time begins to run is not to be included. The last
day of the period so computed is to be included, unless it is a
Sunday or a legal holiday, in which event the period runs until
the end of the next day which is neither a Sunday nor a holiday.
When the period of time prescribed or allowed is less than 7 days,
intermediate Sundays and holidays shall be excluded in the com-
putation. A half holiday shall be considered as other days and
not as a holiday.

(b) Enlargement. When by these rules or by a notice given
thereunder or by order of court an act is required or allowed to
be done at or within a specified time, the judge for cause shown
may at any time in his discretion (1) with or without motion or
notice order the period enlarged if request therefor is made before
the expiration of the period originally prescribed or as extended
by a previous order or (2) upon motion made after the expiration
of the specified period permit the act to be done where the failure
to act was the result of excusable neglect; but it may not extend
the time for taking any action under sections 60-250 (b), 60-252 (b),
60-259 (b), (d) and (e) and 60-260 (b) except to the extent and
under the conditions stated in them.

(¢) Unaffected by Expiration of Term. The period of time pro-
vided for the doing of any act or the taking of any proceeding is
not affected or limited by the continued existence or expiration
of a term of court. The continued existence or expiration of a term
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of court in no way affects the power of a court to do any act or
take any proceeding in any civil action pending before it.

(d) For Motions—Affidavits. A written motion, other than one
which may be heard ex parte, and notice of the hearing thereof
shall be served not later than 5 days before the time specified for
the hearing, unless a different period is fixed by these rules or by
order of the judge. Such an order may for cause shown be made
on ex parte application. When a motion is supported by affidavit,
the affidavit shall be served with the motion; and except as other-
wise provided in Section 60-259 (c), opposing affidavits may be
served not later than 1 day before the hearing, unless the court
permits them to be served at the time of hearing.

(e) Additional Time After Service by Mail. Whenever a party
has the right or is required to do some act or take some proceedings
within a prescribed period after the service of a notice or other
paper upon him and the notice or paper is served upon him by
mail, 3 days shall be added to the prescribed period.

CoMmmMmrITTEE NOTES

We have followed Federal Rule 6 for general provisions covering computa-
tion and extension of time. It includes the provisions of G. S. 60-3819 and
60-3819a and additional important provisions. We find the Federal Rule en-
tirely acceptable for Kansas practice.

60-207. Pleadings Allowed; Forms of Motions. (a) Pleadings.
There shall be a petition and an answer; and there shall be a reply
to a counterclaim denominated as such; an answer to a cross-claim,
if the answer contains a cross-claim; a third-party petition, if leave
is given under section 60-214 to summon a person who was not an
original party; and there shall be a third-party answer, if a third-
party petition is served. No other pleading shall be allowed, except
that the court may order a reply to an answer or a third-party
answer.

(D) Motions and Other Papers. (1) An application to the court
or judge for an order shall be by motion which, unless made during
a hearing or trial, shall be made in writing, shall state with par-
ticularity the grounds therefor, and shall set forth the relief or order
sought. The requirement of writing is fulfilled if the motion is
stated in a written notice of the hearing of the motion.

(2) The rules applicable to captions, signing, and other matters
of form of pleadings apply to all motions and other papers provided
for by these rules.
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(¢) Demurrers, Pleas, Etc., Abolished. Demurrers, pleas, and
exceptions for insufficiency of a pleading shall not be used.

(d) Lost Pleadings. If an original pleading is lost, destroyed, or
withheld by any person, the court or judge may allow a copy thereof
to be substituted.

CommMiTTEE NOTES

The only pleadings ordinarily required under this provision are the petition
and answer, Demurrers are abolished and the existing provision for replies
is altered. (G. S. 60-703.) The function of a general demurrer is served by a
motion under new Section 60-212 (b) for failure to state a claim upon which
relief can be granted, A reply to the answer is required only when ordered
by the judge. Subsection (d) is the same as G. S. 60-752,

60-208. General Rules of Pleadings. (a) Claims for Relief. A
pleading which sets forth a claim for relief, whether an original
claim, counterclaim, cross-claim, or third-party claim, shall contain
(1) a short and plain statement of the claim showing that the
pleader is entitled to relief, and (2) a demand for judgment for the
relief to which he deems himself entitled. Relief in the alternative
or of several different types may be demanded.

(b) Defenses; Form of Denials. A party shall state in short and
plain terms his defenses to each claim asserted and shall admit or
deny the averments upon which the adverse party relies. If he is
without knowledge or information sufficient to form a belief as to
the truth of an averment, he shall so state and this has the effect
of a denial. Denials shall fairly meet the substance of the aver-
ments denied. When a pleader intends in good faith to deny only
a part or a qualification of an averment, he shall specify so much
of it as is true and material and shall deny only the remainder.
Unless the pleader intends in good faith to controvert all the aver-
ments of the preceding pleading, he may make his denials as
specific denials of designated averments or paragraphs, or he
may generally deny all the averments except such designated aver-
ments or paragraphs as he expressly admits; but, when he does so
intend to controvert all its averments, he may do so by general
denial, subject to the obligations set forth in section 60-211.

(¢) Affirmative Defenses. In pleading to a preceding pleading
a party shall set forth affirmatively accord and satisfaction, arbitra-
tion and award, assumption of risk, contributory negligence, dis-
charge in bankruptcy, duress, estoppel, failure of consideration,
fraud, illegality, injury by fellow servant, laches, license, payment,
release, res judicata, statute of frauds, statute of limitations, waiver,
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and any other matter constituting an avoidance or affirmative de-
fense. When a party has mistakenly designated a defense as a
counterclaim or a counterclaim as a defense, the court on terms,
if justice so requires, shall treat the pleading as if there had been
a proper designation.

(d) Effect of Failure to Deny. Averments in a pleading to which
a responsive pleading is required or permitted, other than those as
to the amount of damage, are admitted when not denied in the
responsive pleading. Averments in a pleading to which no respon-
sive pleading is required or permitted shall be taken as denied or
avoided.

(e) Pleading To Be Concise and Direct; Consistency. (1) Each
averment of a pleading shall be simple, concise, and direct. No
technical forms of pleading or motions are required.

(2) A party may set forth two or more statements of a claim or
defense alternately or hypothetically, either in one count or
defense or in separate counts or defenses. When two or more state-
ments are made in the alternative and one of them if made inde-
pendently would be sufficient, the pleading is not made insufficient
by the insufficiency of one or more of the alternative statements.
A party may also state as many separate claims or defenses as he
has regardless of consistency and whether based on legal or on
equitable grounds or on both. All statements shall be made subject
to the obligations set forth in section 60-211.

(f) Construction of Pleadings. All pleadings shall be so con-
strued as to do substantial justice.

CoMMITTEE NOTES

The federal rule has been closely followed. There is not a great deal of
difference between the federal rule and the present state procedure, The
provision for the “short and plain relief” requires less particularity of allega-
tion than has been necessary under the state practice to survive a demurrer,
The intent and effect of the provision is to permit a claim to be stated in general
terms, but the pleader must supply adequate factual information to disclose
the basis of his claim for relief. It is possible to greatly simplify pleadings by
providing for discovery and the provision must be read with awareness that if
the defendant needs more information than the petition discloses, the dis-
covery devices are designed for this purpose. Regardless of the permitted
generality of allegations, the plaintiff may well find it to his advantage to make
his allegations more informative than the rules require in order to enlighten
the court and for his own enlightenment.

Sub-paragraph (b) is intended to prevent the indiscriminate use of the
general denial particularly in cases where much of the plaintiff’s complaint is in
fact not in controversy.

Sub-paragraph (c) lists the affirmative defenses which must be specifically
pleaded. The provisions are quite in harmony with present state practice.
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The remaining provisions of this section follow rather closely the present
state practice. It should be noted that the defendant may state as many
separate claims or defenses as he has regardless of their consistency.

The purpose of this section is to promote simplicity and substantial justice.
G. S. 60-702, 60-710, 60-736 and 60-737 are covered and other provisions
specifically spelled out.

60-209. Pleading Special Matters. (a) Capacity. It is not
necessary to aver the capacity of a party to sue or be sued or the
authority of a party to sue or be sued in a representative capacity or
the legal existence of an organized association of persons that is
made a party. When a party desires to raise an issue as to the
legal existence of any party or the capacity, of any party to sue
or be sued or the authority of any party to sue or be sued in a
representative capacity he shall do so by specific negative aver-
ment, which shall include such supporting particulars as are
peculiarly within the pleader’s knowledge.

(b) Fraud, Mistake, Condition of the Mind. In all averments
of fraud or mistake, the circumstances constituting fraud or mistake
shall be stated with particularity. Malice, intent, knowledge, and
other conditions of mind of a person may be averred generally.

(¢) Conditions Precedent. In pleading the performance or oc-
currence of conditions precedent, it is sufficient to aver generally
that all conditions precedent have been performed or have occurred.
A denial of performance or occurrence shall be made specifically
and with particularity.

(d) Official Document or Act. In pleading an official document
or official act it is sufficient to aver that the document was issued
or the act done in compliance with law.

(e) Judgment. In pleading a judgment or decision of a domestic
or foreign court, judicial or quasi-judicial tribunal, or of a board or
officer, it is sufficient to aver the judgment or decision without setting
forth matter showing jurisdiction to render it.

(f) Time and Place. For the purpose of testing the sufficiency
of a pleading, averments of time and place are material and shall
be considered like all other averments of material matter.

(g) Special Damage. When items of special damage are
claimed, their nature shall be specifically stated. In actions where
exemplary or punitive damages are recoverable, the petition shall
state separately the amount of such damages sought to be re-
covered.

(h) Pleading Written Instrument. Whenever a claim, defense
or counterclaim is founded upon a written instrument, the same may



SpeciaL BurLLETIN: RECOMMENDATIONS 15

be pleaded by reasonably identifying the same and stating the sub-
stance thereof or it may be recited at length in the pleading, or
a copy may be attached to the pleading as an exhibit.

(i) Tender of Money. When a tender of money is made in any
pleading, it shall not be necessary to deposit the money in court
when the pleading is filed, but it shall be sufficient if the money
is deposited in the court at the trial, unless otherwise ordered by
the court.

(j) Libel and Slander. In an action for libel or slander, it shall
not be necessary to state in the petition any extrinsic facts for the
purpose of showing the application to the plaintiff of the defamatory
matter out of which the claim arose, but it shall be sufficient to state
generally that the same was published or spoken concerning the
plaintiff; and if such allegation be not controverted in the answer,
it shall not be necessary to prove it on the trial; in other cases it
shall be necessary. The defendant may, in his answer, allege both
the truth of the matter charged as defamatory and any mitigating
circumstances admissible in evidence to reduce the amount of
damages; and whether he prove the justification or not, he may give
in evidence any mitigating circumstances.

ComMMiITTEE NOTES

The first seven subsections of this section are substantially the same as the
federal rules. Three paragraphs have been added to cover pleading, tender
of money and libel and slander. It should be noted that under this provision,
capacity to sue need not be alleged by the plaintiff. In the great majority of
actions, capacity is not in dispute and there would appear to be no necessity
for cluttering up the pleadings with assertions of capacity. Circumstances
surrounding fraud or mistake must be set forth with particularity as is required
by present state practice. Conditions of the mind need be averred only gen-
erally, for the obvious reason that it is very difficult to describe with particularity
the condition of a person’s mind.

Subsection (f) makes averments of time and place material when testing
the sufficiency of a pleading. This is in barmony with the present state rule.
The provision does not touch on the need of making such averments but simply
provides that when they are made, they will be taken at face value. The
chief importance lies in connection with the defense of the statute of limitations.
This section touches on matters covered by G. S. 60-739, 60-740, 60-742,
60-743 to 60-747 and 60-750 to 60-751.

60-210. Form of Pleadings. (a) Caption; Names of Parties.
Every pleading shall contain a caption setting forth the name of the
court, the title of the action, the file number, and a designation as
in section 60-207(A). In the petition the title of the action shall
include the names of all the parties, but in other pleadings it is
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sufficient to state the name of the first party on each side with an
appropriate indication of other parties.

(b) Paragraphs; Separate Statements. All averments of claim
or defense shall be made in numbered paragraphs, the contents of
each of which shall be limited as far as practicable to a statement
of a single set of circumstances; and a paragraph may be referred
to by number in all succeeding pleadings. Each claim founded
upon a separate transaction or occurrence and each defense other
than denials shall be stated in a separate count or defense.

(¢) Adoption by Reference; Exhibits. Statements in a pleading
may be adopted by reference in a different part of the same plead-
ing or in another pleading or in any motion. A copy of any written
instrument which is an exhibit to a pleading is a part thereof for
all purposes.

CoMmMITTEE NOTES

The Federal Rule for form of pleading has been followed. It would appear
that the federal rule is concise and complete. The section has as its objective
clarity in pleading. The provisions of G. S. 60-704 are included but the definite
requirement of separately numbered paragraphs is an addition. Separate num-
bered paragraphs have always been considered a part of good pleading.

60-211. Signing of Pleadings. Every pleading of a party repre-
sented by an attorney shall be signed by at least one attorney of
record in his individual name, whose address shall be stated. A
party who is not represented by an attorney shall sign his pleading
and state his address. Except when otherwise specifically provided
by rule or statute, pleadings need not be verified or accompanied
by affidavit. The signature of an attorney constitutes a certificate
by him that he has read the pleading; that to the best of his knowl-
edge, information, and belief there is good ground to support it;
and that it is not interposed for delay. If a pleading is not signed
or is signed with intent to defeat the purpose of this rule, it may
be stricken as sham and false and the action may proceed as though
the pleading had not been served. For a wilful violation of this
rule an attorney may be subjected to appropriate disciplinary action.
Similar action may be taken if scandalous or indecent matter is
inserted.

ComMiITTEE NOTES

This section is the same as Federal Rule 11, except the sentence covering
overcoming averments of answers made under oath has been deleted as the
rule has never applied in this state. The purpose is to require bona fide
pleading and determination without delay, It is intended to do away with the
useless practice of verified pleading except in a few instances where specifically
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required. G. S. 60-730 to 60-735 inclusive will be deleted. The provisions
of G. S. 60-728 relating to signature are included and extended.

60-212. Defenses and Objections. (a) When Defenses and Ob-
jections Presented. A defendant shall serve his answer within 20
days after the service of the summons and petition upon him, except
where service by mail is had a defendant shall serve his answer
within twenty days from the date of the return restricted registered
or certified mail certificate, and where service by publication is had
the defendant shall serve his answer within the time fixed in the
notice which shall not be less than 41 days from the time the notice
is first published. A party served with a pleading stating a cross-
claim against him shall serve an answer thereto within 20 days after
the service upon him. The plaintiff shall serve his reply to a counter-
claim in the answer within 20 days after service of the answer or,
if a reply is ordered by the court, within 20 days after service of
the order, unless the order otherwise directs. The service of a
motion permitted under this rule alters these periods of time as
follows, unless a different time is fixed by order of the court: (1) If
the court denies the motion or postpones its disposition until the
trial on the merits, the responsive pleading shall be served within
10 days after notice of the court’s action; (2) if the court grants a
motion for a more definite statement the responsive pleading shall
be served within 10 days after the service of the more definite state-
ment,

- (b) How Presented. Every defense, in law or fact, to a claim
for relief in any pleading, whether a claim, counterclaim, cross-
claim, or third-party claim, shall be asserted in the responsive plead-
ing thereto if one is required, except that the following defenses
may at the option of the pleader be made by motion: (1) lack of
jurisdiction over the subject matter, (2) lack of jurisdiction over
the person, (8) improper venue, (4) insufficiency of process, (5)
insufficiency of service of process, (6) failure to state a claim upon
which relief can be granted, (7) failure to join an indispensable
party. A motion making any of these defenses shall be made before
pleading if a further pleading is permitted. No defense or objection
is waived by being joined with one or more other defenses or
objections in a responsive pleading or motion. If a pleading sets
forth a claim for relief to which the adverse party is not required to
serve a responsive pleading, he may assert at the trial any defense
in law or fact to that claim for relief. If, on a motion asserting the
defense numbered (6) to dismiss for failure of the pleading to state

2—419
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a claim upon which relief can be granted, matters outside the
pleading are presented to and not excluded by the court, the motion
shall be treated as one for summary judgment and disposed of as
provided in section 60-256 and all parties shall be given reasonable
opportunity to present all material made pertinent to such a motion
by section 60-256.

(¢) Motion for Judgment on the Pleadings. After the pleadings
are closed but within such time as not to delay the trial, any party
may move for judgment on the pleadings. If, on a motion for judg-
ment on the pleadings, matters outside the pleadings are presented
to and not excluded by the court, the motion shall be treated as
one for summary judgment and disposed of as provided in section
60-258, and all parties shall be given reasonable opportunity to
present all material made pertinent to such a motion by section
60-256.

(d) Preliminary Hearings. The defenses specifically enumerated
(1)-(7) in subdivision (b) of this rule, whether made in a pleading
or by motion, and the motion for judgment mentioned in subdivision
(¢) of this rule shall be heard and determined before trial on
application of any party, unless the judge orders that the hearing
and determination thereof be deferred until the trial.

(e) Motion for More Definite Statement. If a pleading to which
a responsive pleading is permitted is so vague or ambiguous that
a party cannot reasonably be required to frame a responsive plead-
ing, he may move for a more definite statement before interposing
his responsive pleadings. The motion shall point out the defects
complained of and the details desired. If the motion is granted and
the order of the judge is not obeyed within 10 days after notice of
the order or within such other time as the court may fix, the judge
~may strike the pleading to which the motion was directed or make
such order as he deems just.

(f) Motion to Strike. Upon motion made by a party before
responding to a pleading or, if no responsive pleading is permitted
by these rules, upon motion made by a party within 20 days after
the service of the pleading upon him or upon the court’s own initia-
tive at any time, the judge may order stricken from any pleading
any insufficient defense or any redundant, immaterial, impertinent,
or scandalous matter.

(g) Consolidation of Defenses. A party who makes a motion
under this rule may join with it the other motions herein provided
for and then available to him. If a party makes a motion under this
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rule and does not include therein all defenses and objections then
available to him which this rule permits to be raised by motion,
he shall not thereafter make a motion based on any of the defenses
or objections so omitted, except as provided in subdivision (k) of
this section.

(h) Waiver of Defenses. A party waives all defenses and ob-
jections which he does not present either by motion as hereinbefore
provided or, if he has made no motion, in his answer or reply, except
(1) that the defense of failure to state a claim upon which relief can
be granted, the defense of failure to join an indispensable party, and
the objection of failure to state a legal defense to a claim may also
be made by a later pleading, if one is permitted, or by motion for
judgment on the pleadings or at the trial on the merits, and except
(2) that, whenever it appears by suggestion of the parties or other-
wise that the court lacks jurisdiction of the subject matter, the court
shall dismiss the action. The objection or defense, if made at the
trial shall be disposed of as provided in section 60-215 (b) in the
light of any evidence that may have been received.

(i) Answer for Infant or Incompetent. The guardian of an infant
or person of unsound mind, or attorney for a person in prison shall
deny in the answer all the material allegations in the petition preju-
dicial to such defendant.

CoMMITTEE NOTES

Federal Rule 12 covering defenses and objections has been followed. The
provision appears to amply cover all possible defenses including a substitute
for a demurrer. All provisions in the present code relating to the subject will
be repealed.

It may be noted that no defense or objection is waived by being joined with
others in a responsive pleading or motion. Any of the seven matters set out
in subsection (b) may be combined with an answer to the merits or they may
be made separately by motion. Special appearances are no longer necessary
in order to avoid submission to jurisdiction. In the discretion of the court a
preliminary hearing may be held on the seven matters mentioned whether
these matters are raised by motion or by answer.

Subsection (€) covering motions for a more definite statement is permitted
only when the allegations are vague and ambiguous. The provisions for dis-
covery should largely eliminate the necessity for this motion.

Subsection (f) serves a dual purpose. There is the obvious purpose of
striking redundant, immaterial, impertinent or scandalous matter. The pro-
vision also permits the striking of one or more insufficient defenses which could
not be reached by a general demurrer if any defense was stated.

Subsection (g) will prevent a party from delaying an action by making
successively a series of motions.

Subsection (h) waives all defenses and objections which are now presented
by motion or included in the answer, except the defense of failure to state
a claim and jurisdiction of the subject matter.
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60-213. Counterclaims and Cross-Claims. (a) Compulsory
Counterclaims. A pleading shall state as a counterclaim any claim
which at the time of serving the pleading the pleader has against
any opposing party, if it arises out of the transaction or occurrence
that is the subject matter of the opposing party’s claim and does
not require for its adjudication the presence of third parties of whom
the court cannot acquire jurisdiction, except that such a claim need
not be so stated if at the time the action was commenced the claim
was the subject of another pending action. :

(b) Permissive Counterclaims. A pleading may state as a coun-
terclaim any claim against an opposing party not arising out of the
transaction or occurrence that is the subject matter of the opposing
party’s claim.

(¢) Counterclaim Exceeding Opposing Claim. A counterclaim
may or may not diminish or defeat the recovery sought by the
opposing party. It may claim relief exceeding in amount or differ-
ent in kind from that sought in the pleading of the opposing party.

(d) Effect of Death or Limitations. When cross demands have
existed between persons under such circumstances that, if one had
brought an action against the other, a counterclaim or cross-claim
could have been set up, neither can be deprived of the benefit
thereof by the assignment or death of the other or by reason of
the statute of limitations; but the two demands must be deemed
compensated so far as they equal each other.

(e) Counterclaim Maturing or Acquired After Pleading. A claim
which either matured or was acquired by the pleader after serving
his pleading may, with the permission of the court, be presented
as a counterclaim by supplemental pleading.

(f) Omiited Counterclaim. When a pleader fails to set up a
counterclaim through oversight, inadvertence, or excusable neglect,
or when justice requires, he may by leave of court set up the coun-
terclaim by amendment.

" (g) Cross-Claim Against Co-party. A pleading may state as a
cross-claim any claim by one party against a co-party arising out
of the transaction or occurrence that is the subject matter either
of the original action or of a counterclaim therein or relating to any
property that is the subject matter of the original action. Such
cross-claim may include a claim that the party against whom it is
asserted is or may be liable to the cross-claimant for all or part of
a claim asserted in the action against the cross-claimant.
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(h) Additional Parties May Be Brought In. When the presence
of parties other than those to the original action is required for the
granting of complete relief in the determination of a counterclaim
or cross-claim, the judge shall order them to be brought in as de-
fendants as provided in these rules, if jurisdiction of them can be
obtained.

(i) Separate Trials; Separate Judgments. If the court orders
separate trials as provided in section 60-242 (b) judgment on a
counterclaim or cross-claim may be rendered in accordance with
the terms of section 60-254 (b) when the judge has jurisdiction
so to do, even if the claims of the opposing party have been dis-
missed or otherwise disposed of.

(i) Appealed and Removed Actions. When an action is filed in
the District Court on appeal or removal from an inferior court, any
counterclaim made compulsory by subdivision (a) of this section
shall be stated as an amendment to the pleading within 20 days
after such filing or such other time as the court shall allow. Other
counterclaims and cross-claims shall be permitted as in an original
action in the District Court.

CommiTTEE NOTES

Federal Rule 13 has been followed with the exception that the provisions
of G. S. 60-715 have been substituted in subsection (d) to cover the effect
of death or limitations on cross demands, and subsection (§) has been added
to cover counterclaims where there has been an appeal or removal from an
inferior court to the district court. This section does make material changes
in the existing procedure pertaining to counterclaims.

G. S. 60-711 requires that the counterclaim arise out of the same transac-
tion or be connected with the subject matter. G. S. 60-713 permits a setoff
only where recovery of money is sought by both claimants.

This new section requires a counterclaim to be interposed or forfeited under
certain conditions, and permits a counterclaim to be interposed under most any
condition,

Under paragraph (a) a defendant having a claim against the plaintiff aris-
ing out of the same transaction or occurrence as plaintiff’s claim must interpose
it as a counterclaim or he will be precluded from recovery in a later independent
action. This danger must be guarded against but it is minimized somewhat by
paragraph (b) which permits a counterclaim to be interposed by amendment
at the discretion of the judge. A defaulting defendant would not be affected
by the compulsory provision. :

Paragraph (b) extends the existing practice by permitting any claim which
the defendant has against the plaintiff tu be interposed as a counterclaim
although it is factually unrelated to the original claim or an unliquidated claim.

Paragraph (d) retains the present state provision denying to the plaintiff
the right to the benefit of the statute of limitations on a cross-claim by the
defendant, to the amount of the plaintiff’s claim.
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Paragraph (g) provides for a cross-claim as distinguished from a counter-
claim. The latter is a claim against the opposite party while a cross-claim is a
claim against a party on the same side of the case. A cross claim is not com-
pulsory and is permissible when it arises out of the same transaction or relates
to property that is the subject matter of the original action,

Paragraph (h) which provides for bringing in additional parties is not a
substantial departure from G. S. 60-712 and 60-714, except there is no pro-
vision for striking the counterclaim and making it the subject of a separate
action.

Paragraph (j) is added to the federal rule to provide for compulsory coun-
terclaims on appeal or removal of cases from inferior courts to the district court.
There is no such provision in the lower courts.

60-214. Third Party Practice. (a) When Defendant May Bring
In Third Party. Before the service of his answer a defendant may
move ex parte or, after the service of his answer, on notice to the
plaintiff, for leave as a third-party plaintiff to serve a summons and
petition upon a person not a party to the action who is or may be
liable to him for all or part of the plaintiff’s claim against him. If
the motion is granted and the summons and petition are served,
the person so served, hereinafter called the third-party defendant,
shall make his defenses to the third-party plaintiff’s claim as pro-
vided in section 60-212 and his counterclaims against the third-
party plaintiff and cross-claims against other third-party defendants
as provided in section 60-213. The third-party defendant may
assert against the plaintiff any defenses which the third-party plain-
tiff has to the plaintiff’s claim. The third-party defendant may also
assert any claim against the plaintiff arising out of the transaction
or occurrence that is the subject matter of the plaintiff's claim
against the third-party plaintiff. The plaintiff may assert any claim
against the third-party defendant arising out of the transaction or
occurrence that is the subject matter of the plaintiff's claim against
the third-party plaintiff, and the third-party defendant thereupon
shall assert his defenses as provided in section 60-212 and his coun-
terclaims and cross-claims as provided in section 60-213. A third-
party defendant may proceed under this rule against any person
not a party to the action who is or may be liable to him for all or
part of the claim made in the action against the third-party
defendant.

(b) When Plaintiff May Bring In Third Party. When a counter-
claim is asserted against a plaintiff, he may cause a third party to be
brought in under circumstances which under this rule would en-
title a defendant to do so.



SpeEciaL BurLrLETIN: RECOMMENDATIONS 23

(¢) Execution by Third-Party Plaintiff—Limitation. Where a
third-party defendant is liable to the plaintiff, or to anyone holding
a similar position under subdivisions (@) and (b) of this section,
on the claim on which a third-party plaintiff has been sued, execu-
tion by said third-party plaintiff on a judgment against said third-
party defendant shall be permitted only to the extent that the third-
party plaintiff has paid any judgment obtained against him by the
obligee.

CommMrTTEE NOTES

The use of this provision is optional with the defendant. He may elect to
wait and bring a separate action. This provision for impleader cannot be used
by the defendant who contends that it is the third party instead of the de-
fendant who is liable to the plaintiff.

Although it is the purpose of the provision to permit the entire controversy
in a single proceeding to be determined, it is only the liability of the third-party
defendant to the original defendant for the original defendant’s liability to the
plaintiff that is to be determined. Subsection (c¢) has been added to limit the
execution to such liability.

60-215. Amendment and Supplemental Pleadings. (a) Amend-
ments. A party may amend his pleading once as a matter of
course at any time before a responsive pleading is served or,
if the pleading is one to which no responsive pleading is per-
mitted and the action has not been placed upon the trial calendar, he
may so amend it at any time within 20 days after it is served. Other-
wise a party may amend his pleading only by leave of court or by
written consent of the adverse party; and leave shall be freely given
when justice so requires. A party shall plead in response to an
amended pleading within the time remaining for response to the
original pleading or within 10 days after service of the amended
pleading, whichever period may be the longer, unless the court
otherwise orders.

(b) Amendments to Conform to the Evidence. When issues not
raised by the pleadings are tried by express or implied consent of the
parties, they shall be treated in all respects as if they had been raised
in the pleadings. Such amendment of the pleadings as may be nec-
essary to cause them to conform to the evidence and to raise these
issues may be made at any time, even after judgment; but failure so
to amend does not affect the result of the trial of these issues. If
evidence is objected to at the trial on the ground that it is not within
the issues made by the pleadings, the court may allow the pleadings
to be amended and shall do so freely when the presentation of the
merits of the action will be subserved thereby and the objecting
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party fails to satisfy the court that the admission of such evidence
would prejudice him in maintaining his action or defense upon the
merits. The court may grant a continuance to enable the objecting
party to meet such evidence.

(¢) Relation Back of Amendments. Whenever the claim or de-
fense asserted in the amended pleading arose out of the conduct,
transaction, or occurrence set forth or attempted to be set forth in
the original pleading, the amendment relates back to the date of the
original pleading.

(d) Supplemental Pleadings. Upon motion of a party the court
may, upon reasonable notice and upon such terms as are just, per-
mit him to serve a supplemental pleading setting forth transactions
or occurrences or events which have happened since the date of the
pleading sought to be supplemented. If the judge deems it advisable
that the adverse party plead thereto, it shall so order, specifying the
time therefor.

CoMMITTEE NOTES

This section is the same as Federal Rule 15. It broadens somewhat the
already liberal practice with respect to amendments. A pleading may be
amended once as a matter of course without leave of court before a responsive
pleading is filed, or, if no responsive pleading is permitted, within 20 days after
it is served.

Subsection (b) allowing amendments to conform to the proof seems sub-
stantially declaratory of existing law. The provision for continuance in the
event that an amendment allowed at trial unfairly surprises an opponent also
reflects present practice.

Section (¢), dealing with relation back of amendments, is important only
when the statute of limitations would bar a new suit. Here an amendment
which changes the “cause of action,” as that term has been commonly con-
strued, is allowed if the amended claim arises out of the conduct, transaction,
or occurrence set forth or attempted to be set forth in the original pleading,
and thus defeat the bar of the statute of limitations.

Subsection (d), provides for supplemental pleadings setting forth events
which have happened since the date of the original pleading.

60-216. Pre-trial Procedure; Formulating Issues. In any action,
the court shall on the request of either party, or may in its discretion
without such request, direct the attorneys for the parties to appear
before it for a conference to consider.

(1) The simplification of the issues;

(2) The trial of issues of law the determination of which may
eliminate or affect the trial of issues of fact;

(8) The necessity or desirability of amendments to the pleadings;

(4) The possibility of obtaining admissions of fact and of docu-
ments which will avoid unnecessary proof;
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(5) The limitation of the number of expert witnesses;

(6) The advisability of a preliminary reference of issues to a
master;

(7) Such other matters as may aid in the disposition of the action.

The court in its discretion may, and shall upon the re-
quest of either party make an order which recites the action
taken at the conference, the amendments allowed to the plead-
ings, and the agreements made by the parties as to any of the
matters considered, and which limits the issues for trial to those not
disposed of by admissions or agreements of counsel; and such order
when entered controls the subsequent course of the action, unless
modified at the trial to prevent manifest injustice. The court in its
discretion may establish by rule a pre-trial calendar on which actions
may be placed for consideration as above provided and may either
confine the calendar to jury actions or to nonjury actions or extend
it to all actions.

CommrrTEE NOTES

This section is the same as Federal Rule 16 and the present G. S. 60-
2705, which is identical to the federal rule, except the holding of the con-
ference is made mandatory on request of either party to the action, and the
trial of issues of law is included in paragraph (2).

The remainder of Article 27 (60-2701) to (60-2705) is to be eliminated as
unnecessary.

60-217. Parties; Capacity. (a) Real Party in Interest. Every
action shall be prosecuted in the name of the real party in interest;
but an executor, administrator, guardian, trustee of an express trust,
a party with whom or in whose name a contract has been made for
the benefit of another, or a party authorized by statute may sue
in his own name without joining with him the party for whose
benefit the action is brought; and when a statute so provides, an
action for the use or benefit of another shall be brought in the name
of the State of Kansas.

(b) Claim Accruing Under Law of Another State. Whenever a
cause of action has accrued under or by virtue of the laws of any
other state or territory, such cause of action may be sued upon in
any of the courts of this state by the person or persons who are
authorized to bring and maintain an action thereon in the state or
territory where the same arose: Provided, That when the law of
the state or territory where a cause of action for death arose author-
izes said action to be prosecuted by an administrator or executor,
then said action may be maintained in any of the courts of this
state by an administrator or executor appointed under the laws of
the state of Kansas.
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(¢) Infants or Incompetent Persons. Whenever an infant or in-
competent person has a representative, such as a general guardian,
committee, conservator, or other like fiduciary, the representative
may sue or defend on behalf of the infant or incompetent person.
If an infant or incompetent person does not have a duly appointed
representative he may sue by his next friend or by a guardian
ad litem. The court shall appoint a guardian ad litem for an infant
or incompetent person not otherwise represented in an action or
shall make such other order as it deems proper for the protection
of the infant or incompetent person.

ComMITTEE NOTES

Subsection (a) of this section is the same as Federal Rule 17. This state

has had the real party in interest statute (G. S. 60-401) upon which Federal

Rule 17 (a) is based.
Subsection (b) of the Federal Rule is not applicable to state practice.
The provisions of G. S. 60-423 have been substituted, but broadened to cover

actions other than death.

Subsection (c¢) of the Federal Rule, which covers the provisions of G. S.
60-406 and 60-409, has been followed. G. S. 60-407 will be covered under
costs, G. S. 60-408 providing for service of process on a minor or incompetent
person has been covered under 60-204 (e) (2) and (8).

60-218. Joinder of Claims and Remedies. (a) Joinder of Claims.
The plaintiff in his petition or in a reply setting forth a counter-
claim and the defendant in an answer setting forth a counterclaim
may join either as independent or as alternate claims as many
claims either legal or equitable or both as he may have against an
opposing party. There may be a like joinder of claims when there
are multiple parties if the requirements of Sections 60-219, 60-220,
and 60-222 are satisfied. There may be a like joinder of cross-claims
or third-party claims if the requirements of Sections 60-213 and
60-214 respectively are satisfied.

(b) Joinder of Remedies. Whenever a claim is one heretofore
cognizable only after another claim has been prosecuted to a con-
clusion, the two claims may be joined in a single action; but the
court shall grant relief in that action only in accordance with the
relative substantive rights of the parties. In particular, but not
exclusively, a plaintiff may state a claim for money and a claim to
have set aside a conveyance fraudulent as to him, without first
having obtained a judgment establishing the claim for money; a
plaintiff may state in his original claim against the defendant and
also in either the original or an amended petition or in a reply, a
claim for having any release, composition, settlement, or discharge
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of the original claim set aside as fraudulent or otherwise wrongfully

procured.
CoMMrITTEE NOTES

This secion, allowing unlimited joinder of claims by plaintiffs or a counter-
claiming defendant, is the same as Federal Rule 18, except we have added
the last independent phrase. Legal or equitable claims may be joined, either
independently or in the alternative

Subsection (b) is not intended to permit the joinder of a liability insurer
in the original tort action. The last sentence states a significant instance for
the application of this paragraph.

This section covers the provisions of G. S. 60-601 except the limitations in
the last sentence are omitted.

60-219. Joinder of Parties. (a) Necessary Joinder—Persons
with Joint Interest. Subject to the provisions of Section 60-223
hereof, persons having a joint interest shall be made parties and
be joined on the same side as plaintiffs or defendants. When the
consent of a person who should join as plaintiff cannot be obtained,
he may be made a defendant.

(D) Other Parties Necessary for Complete Determination. When
"a complete determination of the controversy cannot be had without
the presence of other parties, the court may order them to be
brought in by an amended or supplemental petition, and service
of process.

(¢) Names of Omitted Persons and Reasons. In any pleading
in which relief is asked, the pleader shall set forth the names, if
known to him, of persons who ought to be parties if complete
relief is to be accorded between those already parties, but who are
not joined, and shall state why they are omitted.

CoMMITTEE NOTES

/" This section and the following section (60-220) cover the provisions of
G. S. 60-410 and G. S. 60-411 and are not substantially different, Paragraph
(a) also covers the provisions of G. S. 60-412.

60-220. Joinder of Parties. (a) Permissive Joinder. All per-
sons may join in one action as plaintiffs if they assert any right to
relief jointly, severally, or in the alternative in respect of or arising
out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all of
them will arise in the action. All persons may be joined in one
action as defendants if there is asserted against them jointly, sever-
ally, or in the alternative, any right to relief in respect of or arising
out of the same transaction, occurrence, or series of transactions or
occurrences and if any question of law or fact common to all of
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them will arise in the action. A plaintiff or defendant need not be
interested in obtaining or defending against all the relief demanded.
Judgment may be given for one or more of the plaintiffs according
to their respective rights to relief, and against one or more de-
fendants according to their respective liabilities.

(b) Separate Trials. The court may make such orders as will
prevent a party from being embarrassed, delayed, or put to expense
by the inclusion of a party against whom he asserts no claim and
who asserts no claim against him, and may order separate trials or
make other orders to prevent delay or prejudice.

CoMmITTEE NOTES

This section is designed to allow an action on claims of two or more plain-
tiffs or against two or more defendants arising out of the same or related
transactions. If the plaintiff is uncertain as to which of several defendants are
liable, he may plead to that effect and join them all in a single action. A
master and servant may be joined in a single action arising out of the latter’s
negligence. This section however, does not provide for unrestricted joinder of
parties to the extent 60-218 provides for unrestricted joinder of claims.

60-221. Misjoinder Not Ground for Dismissal. Misjoinder of
parties is not ground for dismissal of an action. Parties may be
dropped or added by order of the court on motion of any party or
of its own initiative at any stage of the action and on such terms
as are just. Any claim against a party may be severed and proceeded
with separately.

ComMITTEE NOTES

This section is the same as Federal Rule 21 and covers the provisions of
G. S. 60-416. It does not change the present state practice. This section is
not intended as an authorization for adding parties. It should be read in con-
junction with Sections 60-218 and 60-219. Defects in joinder of parties will be
raised by responsive pleading, or, if the objection is failure to join an indis-
pensable party, by motion under 60-212 (a) (7).

60-222. Interpleader. (a) Persons Required to Interplead. Per-
sons having claims against the plaintiff may be joined as defendants
and required to interplead when their claims are such that the plain-
tiff is or may be exposed to double or multiple liability. It is not
ground for objection to the joinder that the claims of the several
claimants or the titles on which their claims depend do not have a
common origin or are not identical but are adverse to and inde-
pendent of one another, or that the plaintiff avers that he is not
liable in whole or in part to any or all of the claimants. A de-
fendant exposed to similar liability may obtain such interpleader by
way of cross-claim or counterclaim.

(b) Disclaimer by Defendant. In any action upon contract or
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for the recovery of personal property, the defendant may answer
that some third party without collusion with him has or makes a
claim to the subject of the action, and that he is ready to pay or
dispose of the same as the court may direct, the court or judge may
make an order for the safekeeping, or for the payment or deposit
in court, or delivery of the subject of the action to such persons as
it may direct, and may make an order requiring such third party
to appear in a reasonable time and maintain or relinquish his claim
against the defendant. If such third party, being served with a copy
of the order by the sheriff, or such other person as the court or judge
may direct, fail to appear, the court may declare him barred of all
claim in respect to the subject of the action against the defendant
therein. If such third party appear, he shall be allowed to make
himself defendant in the action, in lieu of the original defendant,
who shall be discharged from all liability to either of the other
parties in respect to the subject of the action, upon his compliance

with the order of the court or judge for the payment, deposit or
delivery thereof.

(¢) Application. The provisions of this section supplement and
do not in any way limit the joinder of parties permitted in Section
60-220.

CommITTEE NOTES

Subsection (a) is the same as Federal Rule 22. It is not necessary that all
of the adverse claims be dependent or derived from a common source. Any re-
quirement that the person asking the relief must not have nor claim any in-
terest in the subject matter is specifically abolished.

Subsection (b) has been added. It includes the provisions of G. S. 60-418.
Subsection (a) permits a defendant exposed to multiple liability to admit lia-
bility, pay the money into court, and be dismissed from the case. Subsection
(b) permits the defendant to disclaim any interest in the subject matter
and have the interested party brought in to defend.

60-223. Class Actions. (a) Representation. If persons consti-
tuting a class are so numerous as to make it impracticable to bring
them all before the court, such of them, one or more, as will fairly
insure the adequate representation of all may, on behalf of all, sue
or be sued, when the character of the right sought to be enforced
for or against the class is

(1) joint, or common, or secondary in the sense that the owner
of a primary right refuses to enforce that right and a member of
the class thereby becomes entitled to enforce it;

(2) several, and the object of the action is the adjudication of
claims which do or may affect specific property involved in the
action; or
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(8) several, and there is a common question of law or fact affect-
ing the several rights and a common relief is sought.

(b) Secondary Action by Shareholders. In an action brought to
enforce a secondary right on the part of one or more shareholders
in an association, incorporated or unincorporated, because the asso-
ciation refuses to enforce rights which may properly be asserted
by it, the petition shall aver that the plaintiff was a shareholder at
the time of the transaction of which he complains or that his share
thereafter devolved on him by operation of law. The petition shall
also set forth with particularity the efforts of the plaintiff to secure
from the managing directors or trustees and, if necessary, from the
shareholders such action as he desires, and the reasons for his failure
to obtain such action or the reasons for not making such effort.

(¢) Dismissal or Compromise. A class action shall not be dis-
missed or compromised without the approval of the court. If the
right sought to be enforced is one defined in paragraph (1) of sub-
section (a) of this section notice of the proposed dismissal or com-
promise shall be given to all members of the class in such manner
as the court directs. If the right is one defined in paragraphs (2)
or (3) of subsection (a) notice shall be given only if the court
requires it.

(d) Pleading and Proof. Whenever an action is instituted by
one or more plaintiffs as representative or representatives of a class
or against one or more defendants as representative or representa-
tives of a class, the petition shall allege such facts as shall show that
they or the defendants specifically named and served with process,
have been fairly chosen and adequately and fairly represent the
whole class. The plaintiff shall be required to prove such allega-
tions, unless all of the members of the class have entered their

appearance.
CoMMrITTEE NOTES

This section is substantially the same as Federal Rule 23 and G. S. 60-413
with additions to provide restrictions and responsibilities. The class must be so
numerous as to make it impracticable to bring them all before the court.
The character of the right that can be determined is also spelled out.

Paragraph (b) deals with derivative actions of stockholders.

Paragraph (d) is added to require the pleading and proof of facts protect-
ing the members of the class not participating.

60-224. Intervention. (a) Intervention of Right. Upon timely
application anyone shall be permitted to intervene in an action; (1)
when a statute confers an unconditional right to intervene; or (2)
when the representation of the applicant’s interest by existing par-



Special, BurpLETIN: RECOMMENDATIONS 31

ties is or may be inadequate and the applicant is or may be bound
by a judgment in the action; or (3) when the applicant is so situ-
ated as to be adversely affected by a distribution or other disposi-
tion of property which is in the custody of, or subject to the control
of, or disposition by the court or an officer thereof.

(b) Permissive Intervention. Upon timely application anyone
may be permitted to intervene in an action: (1) when a statute
confers a conditional right to intervene; or (2) when an applicant’s
claim or defense and the main action have a question of law or fact
in common. In exercising its discretion the court shall consider
whether the intervention will unduly delay or prejudice the ad-
judication of the rights of the original parties.

(¢) Motion to Intervene and Practice in Intervention. (1) A
person desiring to intervene shall serve a motion to intervene upon
all parties affected thereby. The motion shall state the grounds
therefor, and shall be accompanied by a pleading setting forth the
claim or defense for which intervention is sought. The same pro-
cedure shall be followed when a statute of this state gives a right
to intervene. (2) When the validity of a statute, regulation or
constitutional provision of this state, or an ordinance or regulation
of a governmental subdivision thereof affecting the public interest,
is drawn in question in any action to which the state or governmental
subdivision or an officer, agency or employee thereof is not a party,
the court may in its discretion notify the chief legal officer of the
state or subdivision thereof affected, and permit intervention on
proper application.

ComMmiITTEE NOTES

This section is substantially the same as Federal Rule 24, with necessary
changes to conform to state practice. It broadens the provisions of G. S. 60-417
and provides for definite and simplified procedure.

60-225. Substitution of Parties. (a) Death of Party. (1) Where
Claim Not Extinguished. If a party dies and the claim is not
thereby extinguished, the court shall on motion order substitution of
the proper parties. The motion for substitution may be made by
the successors or representatives of the deceased party or by any
party and, together with the notice of the hearing, shall be served
on the parties as provided in Section 60-205, and upon persons not
parties in the manner provided for the service of a summons.

(2) Where Right Survives Only to or Against Surviving Party.
In the event of the death of one or more of the plaintiffs or of one
or more of the defendants in an action in which the right sought to
be enforced survives only to the surviving plaintiffs or only against
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the surviving defendants, the action does not abate. The death
shall be suggested upon the record and the action shall proceed in
favor of or against the surviving parties.

(b) Incompetency. If a party becomes incompetent, the court,
upon motion served as provided in subsection (a) of this section,
may allow the action to be continued by or against his representa-
tive as provided in section 60-217 (c).

(¢) Transfer of Interest. In case of any transfer of interest, the
action may be continued by or against the original party, unless the
court, upon motion, directs the person to whom the interest is trans-
ferred to be substituted in the action or joined with the original
party. Service of the motion shall be made as provided in sub-
section (a) of this section.

(d) Public Officers—Death or Separation from Office. When
any public officer is a party to an action as such and during its
pendency dies, resigns or otherwise ceases to hold office, the action
may be continued and maintained by or against his successor upon
motion for substitution. Before a substitution is made, the party
or officer to be affected, unless expressly assenting thereto, shall be
given reasonable notice of the application therefor and accorded
an opportunity to object. If no successor is otherwise appointed or
elected, the court in which the action is pending may appoint a
successor for the prosecution or defense of the action.

(e) Continued Representation by Attorney. An attorney repre-
senting a party who dies or becomes incompetent, or a public officer
who dies or is separated from his office, in any action, may, in order
to protect rights and avoid time limitations, continue such repre-
sentation in the name of the original party until there has been a

substitution therefor.
CommitTeEE NOTES

This section imposes no rigid time limit for substitution of parties. If sub-
stitution for the deceased plaintiff is not made within a reasonable time the ac-
tion can be dismissed. This change was recommended by the Federal Ad-
visory Committee in 1955. G. S. 60-415 has been extended.

Subsection (e) has been added to permit the attorney for the deceased
or incapacitated party to continue his representation in order to protect rights
until substitution is made.

60-226. Depositions and Discovery Pending Action. (a) When
Depositions May Be Taken. Subject to the limitations set forth in
Section 60-230 (b) any party may take the testimony of any person,
including a party, either within or without the state, by deposition
upon oral examination or written questions for the purpose of dis-
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covery or for use as evidence in the action or for both purposes.
After commencement of the action the deposition may be taken
without leave of court, except that leave, granted with or without
notice, must be obtained if notice of the taking is served by the
plaintiff within 20 days after service upon the defendant. The at-
tendance of witnesses may be compelled by the use of a subpoena
as provided in Section 60-245. Depositions shall be taken only in
accordance with these rules or such other method as is specifically
provided by statute or in accordance with the laws of the state,
United States territory or possession, or foreign country where
taken. The deposition of a person confined in prison may be taken
only by leave of court on such terms as the court prescribes.

(b) Scope of Examination. Unless otherwise ordered by the
court as provided by Section 60-230 (b) or (d), the deponent may
be examined regarding any matter, not privileged, which is relevant
to the subject matter involved in the pending action, whether it
relates to the claim or defense of the examining party or to the claim
or defense of any other party, including the existence, description,
nature, custody, condition and location of any books, documents,
or other tangible things and the identity and location of persons
having knowledge of relevant facts. It is not ground for objection
that the testimony will be inadmissible at the trial if the testimony
sought appears reasonably calculated to lead to the discovery of
admissible evidence. A party shall not require a deponent to
produce, or submit for inspection any writing prepared by, or under
the supervision of, an attorney in preparation for trial.

(¢) Examination and Cross-Examination. Examination and
cross-examination of deponents may proceed as permitted at the
trial under the provisions of Section 60-243 (b).

(d) Use of Depositions. At the trial or upon the hearing of a
motion or an interlocutory proceeding, any part or all of a deposi-
tion, so far as admissible under the rules of evidence, may be used
against any party who was present or represented at the taking of
the deposition or who had due notice thereof, in accordance with
any one of the following provisions:

(1) Any deposition may be used by any party for the purpose
of contradicting or impeaching the testimony of deponent as a
witness.

(2) The deposition of a party or of any one who at the time of
taking the deposition was an officer, director, or managing agent
of a public or private corporation, partnership, or association which
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is a party may be used by an adverse party for any purpose without
regard to the limitations of sub-paragraph (3) of this paragraph (d).

(8) The deposition of a witness, whether or not a party, may
be used by any party for any purpose if the court finds: (1) that
the witness is dead; or (1) that the witness is outside of the county
of the place of trial or hearing, unless it appears that the absence
of the witness was procured by the party offering the deposition;
or (1) that the witness is unable to attend or testify because of age,
sickness, infirmity, or imprisonment; or (1v) that the party offering
the deposition has been unable to procure the attendance of the
witness by subpoena; or (v) upon application and notice, that such
exceptional circumstances exist as to make it desirable, in the
interest of justice and with due regard to the importance of present-
ing the testimony of witnesses orally in open court, to allow the
deposition to be used.

(4) If only part of a deposition is offered in evidence by a party,
an adverse party may require him to introduce all of it which is
relevant to the part introduced, and any party may introduce any
other parts.

Substitution of parties does not affect the right to use depositions
previously taken; and, when an action in any court of the United
States or of any state has been dismissed and another action involv-
ing the same subject matter is afterward brought between the same
parties or their representatives or successors in interest, all deposi-
tions lawfully taken and duly filed in the former action may be used
in the latter as if originally taken therefor.

(e) Objections to Admissibility. Subject to the provisions of
Section 60-232 (c), objection may be made at the trial or hearing to
receiving in evidence any deposition or part thereof for any reason
which would require the exclusion of the evidence if the witness
were then present and testifying.

(f) Effect of Taking or Using Depositions. A party shall not
be deemed to make a person his own witness for any purpose by
taking his deposition. The introduction in evidence of the deposi-
tion or any part thereof for any purpose other than that of contra-
dicting or impeaching the deponent makes the deponent the witness
of the party introducing the deposition, but this shall not apply to
the use by an adverse party of a deposition as described in paragraph
(2) of subdivision (d) of this section. At the trial or hearing any
party may rebut any relevant evidence contained in a deposition
whether introduced by him or by any other party.



Special. BULLETIN: RECOMMENDATIONS 35

CoMMITTEE NOTES

This section is substantially the same as Federal Rule 26. The chief change
will come in Section 60-230. (b) where additional restrictions are provided
to prevent abuse. Depositions may be taken either within or without the state
orally or by written interrogatories. Leave of court is not required except when
the deposition is to be taken within 20 days after service upon defendant.
Subsection (d) limiting the use of depositions at trial should be considered
in connection with the liberty to take depositions, The purpose of the pro-
vision is to make possible the broad use of depositions for discovery purposes.

Under subsection (b) inquiry may be made as to any matter not privileged,
which is relevant to the subject matter of the action. Leads may be obtained
in the form of inadmissible hearsay over objection. The objection may be
made at the time of trial. The last sentence has been added to paragraph
(b) to protect the secrecy of information assembled by the attorney in prepara-
for trial.

Subsection (d) provides for the use of depositions at trial where the usual
rules of admissibility apply.

Subsection (e) allows objections to be made for the first time at trial except
where the objection is based upon grounds which might have been obviated
if presented at the taking of the deposition,

Subsection (f) covers the effect of taking a deposition. By taking the depo-
sition the party does not make the deponent his own witness for any purpose,
and the evidence so taken may be rebutted by the party taking it.

60-227.  Perpetuation of Testimony. (a) Deposition Before Ac-
tion. A person who desires to perpetuate his own testimony or that
of another person regarding any matter that may be cognizable in
any court of the state may file a verified petition to the district court
in the county of the residence of any expected adverse party;
but if the subject matter of the expected action or proceeding
is the validity of a will the petition shall be filed in the district court
of the county in which the testator resides.

(1) Petition. The petition shall be entitled in the name of the
petitioner and shall show: (1) that the petitioner or his personal
representatives, heirs, beneficiaries, successors or assigns may be
parties to an action or proceeding cognizable in a court but are
presently unable to bring or defend it, (11) the subject matter of the
expected action or proceeding and his interest therein and a copy
of any written instrument the validity or construction of which may
be called in question or which is connected with the subject matter
of the deposition, (m) the facts which he desires to establish by
the proposed testimony and his reasons for desiring to perpetuate it,
(1v) the names or a description of the persons he expects will be
adverse parties and their addresses so far as known, and (v) the
names and addresses of the persons to be examined and the sub-
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stance of the testimony which he expects to elicit from each, and
shall ask for an order authorizing the petitioner to take the deposi-
tions of the persons to be examined named in the petition, for the
purpose of perpetuating their testimony.

(2) Notice and Service. The petitioner shall thereafter serve a
notice upon each person named in the petition as an expected ad-
verse party, together with a copy of the petition, stating that the
petitioner will apply to the court, at a time and place named therein,
for the order described in the petition. The notice shall be served
either within or without the state within the time and in the manner
for personal service of summons or by restricted registered or certi-
fied mail, or by any other manner affording actual notice as directed
by order of the judge. The judge upon application and showing
of extraordinary circumstances may prescribe a hearing on shorter
notice.

(8) Order and Examination. If satisfied that the petition is not
for the purpose of discovery, and that its allowance may prevent
future delay or failure of justice, and that the petitioner is unable
to bring the contemplated action or cause it to be brought, the
court shall order the testimony perpetuated, designating the de-
ponents, the subject matter of their examination, when, where and
before whom their deposition shall be taken, and whether orally or
upon written interrogatories.

(4) Use of Deposition. Subject to the same limitations and
objections as though the deponent were testifying at the trial in
person, a deposition taken in accordance with this section may be
used as evidence in any action subsequently brought in any court,
where the deposition is that of a party to the action, or where the
issue is such that an interested party in the proceedings in which
the deposition was taken had the right and opportunity for cross-
examination with an interest and motive similar to that which the
adverse party has in the action in which the deposition is offered.
But, except where the deposition is that of a party to the action and
is offered against the party, the deposition may not be used as
evidence unless the deponent is unavailable as a witness at the trial.

(b) Pending Appeal. If an appeal has been taken from a judg-
ment or before the taking of an appeal if the time therefor has not
expired, the court in which the judgment was rendered may allow
the taking of the depositions of witnesses to perpetuate their testi-
mony for use in the event of further proceedings in that court. In
such case the party who desires to perpetuate the testimony may
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make a motion for leave to take the depositions, upon the same
notice and service thereof as if the action was pending in that court.
The motion shall show (1) the names and addresses of persons to
be examined and the substance of the testimony which he expects
to elicit from each; (2) the reasons for perpetuating their testimony.
If the court finds that the perpetuation of the testimony is proper
to avoid a failure or delay of justice, it may make an order allowing
the depositions to be taken and may make orders of the character
provided for by Sections 60-234 and 60-235, and thereupon the
depositions may be taken and used in the same manner and under
the same conditions as are prescribed in these rules for depositions
taken in actions pending in the District Court.

(¢) Filing. Depositions taken under this section shall be filed
with the court in which the petition is filed or the motion is made.

(d) Perpetuation by Action. This rule does not limit the power
of a court to entertain an action to perpetuate testimony.

(e) Impeachment. No provision of this section is intended to
limit the use of any deposition for the purpose of impeachment of
the deponent when he is a witness in any action.

(f) Reciprocity. A deposition taken under similar procedure of
another jurisdiction is admissible in this state to the same extent
as a deposition taken under this act.

CoMmMmiTTEE NOTES

This section is written to remove the objectionable feature found in the
Federal Rule where depositions before action can be used for discovery.

The provisions of three separate acts were considered in the drafting of this
section providing for the perpetuation of testimony—G. S. 60-2817 to
60-2877 of the Kansas Code of Civil Procedure, Federal Rule 27 and the
Uniform Perpetuation of Testimony Act of the National Conference of Com-
missioners, There is no great difference in the procedural provisions of the
three acts.

The Kansas Code provides only for testimony by written interrogatories and
is insufficient. This section is a combination of the Uniform Act and Federal
Rule 27 with additions and deletions.

The general provision of subsection (a) follows the Federal Rule except it
provides for filing the petition in the district court of the county in which the
testator resides if the subject matter is the mental capacity of the testator to
execute a will. This is the only logical place to file such an action because it
is the county in which the will must be probated. It would serve no purpose
to file the petition in the county in which one of the many heirs at law might
reside.

Subsection (a) (1) (1) adopts the provision of the Uniform Law which
would permit the petitioner to anticipate an action after his death or after he
has assigned his interest in the subject matter. A testator may perpetuate
testimony relating to his mental capacity to execute a will.



38 Kansas Jupiciar. Councin

Under the provisions of subsection (e¢) (1) (1) requiring the production
of the written instrument which is the subject matter of the expected action,
a testator desiring to perpetuate testimony as to his mental capacity to make a
will would have to produce the instrument. However, there would appear to
be no restriction on perpetuating evidence of general mental competence be-
fore any instrument is executed. It would also appear that a prospective party
could perpetuate the testimony of another as to the mental capacity although
he could not produce the instrument, as this section cannot be used for dis-
covery purposes.

Subsection (a) (2) follows the provision of the Uniform Law. The Federal
Rule permits service by publication. In this provision actual notice is required.

Subsection (a) (3) follows the Uniform Law. The Federal Rule con-
templates that the deposition may be for discovery purposes. Under this
provision use for discovery purposes is prohibited.

Subsection (a) (4) also follows the Uniform Law. Here the bases for ad-
missibility are spelled out, without relating them by reference to other de-
position provisions.

Subsection (b) providing for taking depositions pending appeal is similar
to the Federal Rule and the Uniform Law. We have in this case a situation
where the parties are determined and the issues are drawn. Consequently
there appears to be no reason why the deposition should not be used in this
instance for discovery purposes, if discovery is otherwise permitted.

Subsection (c¢) provides for filing the deposition in the court in which the
petition is filed.

Subsection (d) preserves the practice originating in courts of equity ac-
tions to perpetuate testimony on equitable consideraions,

60-228. Persons Before Whom Depositions May Be Taken. (a)
Within the United States. (1) Depositions may be taken in this
state before any officer or person authorized to administer oaths
by the laws of this state. (2) Without the state but within the
United States, or within a territory or insular possession subject
to the dominion of the United States, depositions shall be taken
before an officer authorized to administer oaths by the laws of
the place where the examination is held, or before a person ap-
pointed by the court in which the action is pending. A person so
appointed has power to administer oaths and take testimony. (3)
Any court of record of this state, or any judge thereof, before whom
an action or proceeding is pending, is authorized to grant a com-
mission to take depositions within or without the state. The com-
mission may be issued by the clerk to a person or persons therein
named, under the seal of the court granting the same.

(b) In Foreign Countries. In a foreign state or country deposi-
tions shall be taken (1) on notice before a secretary of embassy
or legation, consul general, consul, vice-consul, or consular agent
of the United States, or (2) before such person or officer as may
be appointed by commission or under letters rogatory. A commis-
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sion or letters rogatory shall be issued only when necessary or con-
venient, on application and notice, and on such terms and with
such directions as are just and appropriate. Officers may be desig-
nated in notices or commissions either by name or descriptive title
and letters rogatory may be addressed “To the Appropriate Judicial
Authority in (here name the jurisdiction).”

(¢) Disqualification for Interest. No deposition shall be taken
before a person who is a relative or employee or attorney or counsel
of any of the parties, or is a relative or employee of such attorney
or counsel, or is financially interested in the action.

(d) Depositions for Use in Foreign Jurisdictions. Whenever the
deposition of any person is to be taken in this state pursuant to
the laws of another state or of the United States or of another coun-
try for use in proceedings there, the District Court in the county
where the deponent resides or is employed or transacts his business
in person may, upon ex parte petition, make an order directing issu-
ance of a subpoena as provided in Section 60-245, in aid of the
taking of the deposition, and may make any order in accordance
with Sections 60-230 (d), 60-237 (@) or 60-237 (b) (1).

CoMMITTEE NOTES

This section is similar to Federal Rule 28 but some modifications and ex-
ceptions have been made to conform to state practice. The chief difference
between this section and existing state practice is the provision, before whom
depositions may be taken. Any person authorized to administer oaths in this
state will qualify. The almost uniform practice of taking depositions before
a shorthand reporter authorized to administer oaths makes the provision rather
immaterial. The judge before whom the action is pending is given broad
power to grant commissions to take depositions,

Subsection (b) covering depositions in foreign countries contemplates the
taking under simple notice procedure. However, notice procedure will not
work when it is necessary to seek the aid of a court in the foreign country
to compel the attendance of witnesses. Some foreign countries will not permit
a person appointed by a court of another country to sit for the purpose of
taking depositions. In such cases letters rogatory may be necessary. By
letters “rogatory” is meant a formal communication from a court in which an
action is pending to a foreign court requesting that the testimony of a witness
residing in such foreign jurisdiction may be taken under the direction of the
court addressed and transmitted to the court making the request. Letters roga-
tory are usually in the form of written interrogatories, When the need arises to
take depositions in a foreign country, it is advisable to inquire of the State
Department as to precisely what method may be used,

Subsection (d) is not included in the Federal Rule nor the present state
statutes, It is designed to help persons in other states get depositions from
witnesses in this state. It is being followed by the states generally as a uniform

rule.
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60-229. Stipulations as to Taking Depositions. If the parties so
stipulate in writing, depositions may be taken before any person,
at any time or place, upon any notice, and in any manner and when
so taken may be used like other depositions.

CommitTEE NOTES

This section requires no comment, It simply means that the attorneys may
take a deposition in any manner they choose if they can do so by agreement,

60-230. Depositions Upon Oral Examination. (a) Notice of
Examination: Time and Place. A party desiring to take the
deposition of any person upon oral examination shall give notice
in writing to every other party to the action within a reasonable
time before the time of the taking of the deposition. The at-
tendance of witnesses may be compelled by the use of sub-
poenas as provided in Section 60-245. The notice shall state the
time and place for taking the deposition and the name and address
of each person to be examined, if known, and, if the name is not
known, a general description sufficient to identify him or the par-
ticular class or group to which he belongs. On motion of any party
upon whom the notice is served, the judge may for cause shown
enlarge or shorten the time.

(b) Orders for the Protection of Parties and Deponents, After
notice is served for taking a deposition by oral examination, upon
motion seasonably made by any party or by the person to be ex-
amined and upon notice and for good cause shown, the judge may
make an order that the deposition shall not be taken, or that it may
be taken only at some designated time or place other than that
stated in the notice, or that it may be taken only on written ques-
tions, or that certain matters shall not be inquired into, or that the
scope of the examination shall be limited to certain matters, or
that secret processes, developments, or research need not be dis-
closed, or that the parties shall simultaneously file specified docu-
ments or information enclosed in sealed envelopes to be opened
as directed by the court. Upon such a motion the judge shall also
make any other order which justice requires to protect the party or
witness from annoyance, undue expense, embarrassment, or oppres-
sion and may in its discretion where notice is given of the taking of
depositions outside the state and at great distances from the place
where the case is to be tried, require the party taking the deposi-
tion to pay the traveling expenses of the opposite party and of his
attorney where his attendance is reasonably necessary at the taking
of said deposition; and where it appears that the witness whose
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deposition is sought is under the control or subject to the authority
of the party taking the deposition, the court may require such
witness to be brought within the state and his deposition taken there.
The power of the judge under this rule shall be exercised with
liberality toward the accomplishment of its purpose to protect par-
ties and witnesses.

(¢) Record of Examination; Oath; Objections. The officer be-
fore whom the deposition is to be taken shall put the witness on oath
and shall personally, or by some one acting under his direction and
in his presence, record the testimony of the witness. The testimony
shall be taken stenographically and transcribed when requested by
any party; the judge may order the cost of transcription paid by
one or some of, or apportioned among, the parties. All objections
made at the time of the examination to the qualifications of the
officer taking the deposition, or to the manner of taking it, or to the
evidence presented, or to the conduct of any party, and any other
objection to the proceedings, shall be noted by the officer upon
the deposition. Evidence objected to shall be taken subject to the
objections. In lieu of participating in the oral examination, parties
served with notice of taking a deposition may transmit written
questions to the officer, who shall propound them to the witness
and record the answers verbatim.

(d) Motion to Terminate or Limit Examination. At any time
during the taking of the deposition on motion of any party or of the
deponent and upon a showing that the examination is being con-
ducted in bad faith or in such manner as unreasonably to annoy,
embarrass, or oppress the deponent or party, the judge in the dis-
trict where the action is pending or where the deposition is being
taken may order the officer conducting the examination to cease
forthwith from taking the deposition, or may limit the scope and
manner of the taking of the deposition as provided in Subsection
(b) of this section. If the order made terminates the examination,
it shall be resumed thereafter only upon the order of the judge
where the action is pending. Upon demand of the objecting party
or deponent the taking of the deposition shall be suspended for
the time necessary to make a motion for an order. In granting or
refusing such order the judge may impose upon either party or
upon the witness the requirement to pay such costs or expenses
as the judge may deem reasonable.

(e) Submission to Witness; Changes; Signing. When the tes-
timony is fully transcribed the deposition shall be submitted to
the witness for examination and shall be read to or by him, unless
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such examination and reading are waived by the witness and by
the parties. Any changes in form or substance which the witness
desires to make shall be entered upon the deposition by the officer
with a statement of the reasons given by the witness for making
them. The deposition shall then be signed by the witness, unless
the parties by stipulation waive the signing or the witness is ill or
cannot be found or refuses to sign. If the deposition is not signed
by the witness, the officer shall sign it and state on the record the
fact of the waiver or of the illness or absence of the witness or the
fact of the refusal to sign together with the reason, if any, given
therefor; and the deposition may then be used as fully as though
signed, unless on a motion to suppress under Section 60-232 (d)
the judge holds that the reasons given for the refusal to sign require
rejection of the deposition in whole or in part.

(f) Certification and Filing by Officer; Copies; Notice of F: zlmg
(1) The officer shall certify on the deposition that the witness
was duly sworn by him and that the deposition is a true record of
the testimony given by the witness. He shall then place the deposi-
tion in an envelope indorsed with the title of the action and marked
“Deposition of (here insert name of witness)” and shall promptly
deliver or mail it to the clerk of the court in which the action is
pending.

(2) Upon payment of reasonable charges therefor, the officer
shall furnish a copy of the deposition to any party or to the de-
ponent,

(g) Failure to Attend or to Serve Subpoena; Expenses. (1)
If the party giving the notice of the taking of a deposition fails to
attend and proceed therewith and another party attends in person
or by attorney pursuant to the notice, the court may order the party
giving the notice to pay to such other party the amount of the rea-
sonable expenses incurred by him and his attorney in so attending,
including reasonable attorney’s fees.

(2) If the party giving the notice of the taking of a deposition
of a witness fails to serve a subpoena upon him and the witness
because of such failure does not attend, and if another party at-
tends in person or by attorney because he expects the deposition
of that witness to be taken, the court may order the party giving
the notice to pay to such other party the amount of the reasonable
expenses incurred by him and his attorney in so attending, includ-
ing reasonable attorney’s fees.

(h) Persons to be Present. Unless otherwise ordered by the
judge or stipulated by counsel, no person shall be present while a
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deposition is being taken except the officer before whom it is being
taken, the reporter recording the deposition, the parties to the
action, their respective counsel, and the deponent.

CoMMITTEE NOTES

This section is based on Federal Rule 30, but with some changes. Subsec-
tions (b) and (d) are important checks against abuse of the liberal discovery
procedures. There is a similar check with respect to Sections 60-231, 60-233
and 60-234, which incorporate these provisions by reference. Subsection (b)
applies before the taking of the deposition begins., Subsection (d) offers
protection while it is being taken; at this point an improper purpose may be
more easily detected or demonstrated.

Subsection (a) provides for giving notice within reasonable time of the
taking of a deposition rather than attempting to fix the time for notice as is
done in G. S. 60-2827. In most instances good practice would require counsel
to agree on the time.

The reference in subsection (b) to “undue” expense and the last sentence
of the subdivision are not in the Federal rule and are inserted to emphasize
that the rule should be administered in a way to afford adequate protection
to parties and witnesses, particularly in cases involving small sums. The
provision for charging the party taking the deposition with the travelling ex-
penses of his opponent in appropriate cases is similarly not included in the
Federal Rule, although it reflects the Federal decisions.

The provision in subsection (c) that the court may order the cost of trans-
scription to be paid by one or some of, or apportioned among, the parties is
not in the Federal rule. It is taken from an unadopted recommendation of
the Federal Advisory Committee made in 1955. It is designed to aid the court
in policing the fairness of the use of the deposition machinery. For instance,
a party wishing to take a brief deposition on a single vital issue might ap-
propriately seek relief from paying the full cost of transcribing a lengthy ex-
amination by his opponent. Furthermore, when the party who took the depo-
sition does not care to have it transcribed and the adverse party wants it,
this rule would permit an order requiring the adverse party to bear the cost
of transcription. There has been a conflict in the Federal decisions as to the
propriety of such an order under the present Federal rule.

The attendance of a witness may be compelled by subpoena, but no sub-
poena is necessary to take the deposition of an adverse party. A notice of
the taking, given to the attorney as provided by subsection (b), is sufficient.
A party is not guilty of contempt for nonappearance unless he has been served
with a subpoena, but the sanctions of Section 60-237 may be invoked against
him. His attorney may seek a protective order under Paragraph (b), but
he cannot simply ignore the notice without risking dismissal or default under
Section 60-237 (b).

Subsection (e¢) deals with the mechanics of submitting the deposmon to
the witness for his examination, correction and signature.

60-231. Depositions of Witnesses Upon Written Questions.
(a) Serving Questions; Notice. A party desiring to take the depo-
sition of any person upon written interrogatories shall serve them
upon every other party with a notice stating the name and ad-
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dress of the person who is to answer them and the name or
descriptive title and address of the officer before whom the deposi-
tion is to be taken. Within 10 days therefrom a party so served may
serve cross questions upon the party proposing to take the deposi-
tion. Within 5 days thereafter the latter may serve redirect ques-
tions upon a party who has served cross questions. Within 5 days
after being served with redirect questions, a party may serve recross
questions upon the party proposing to take the depositions.

(b) Officer to Take Responses and Prepare Record. A copy
of the notice and copies of all questions served shall be delivered
by the party taking the deposition to the officer designated in the
notice, who shall proceed promptly, in the manner provided by
Section 60-230 (c), (e), and (f), to take the testimony of the wit-
ness in response to the questions and to prepare, certify, and file
or mail the deposition, attaching thereto the copy of the notice and
the questions received by him.

(¢) Orders for the Protection of Parties and Deponents. After
the service of questions and prior to the taking of the testimony
of the deponent, the judge before whom the action is pending, on
motion promptly made by a party or a deponent, upon notice and
good cause shown, may make any order specified in Section 60-230
which is appropriate and just or an order that the deposition shall
not be taken before the officer designated in the notice or that it
shall not be taken except upon oral examination.

CoMmrTTEE NOTES

This section is the same as Federal Rule 31 except that the time for filing
recross interrogatories has been increased to five days and subsection (c¢) of
the Federal Rule has been eliminated. It would seem that the opposing party
with notice of the deposition should protect himself as to its filing. This sec-
tion should be distinguished from Section 60-233 providing for interrogatories
to parties.

60-232. Effect of Errors and Irregularities in Depositions. (a)
As to Notice. All errors and irregularities in the notice for taking
a deposition are waived unless written objection is promptly
served upon the party giving the notice.

(b) As to Disqualification of Officer. Objection to taking a
deposition because of disqualification of the officer before whom it
is to be taken is waived unless made before the taking of the depo-
sition begins or as soon thereafter as the disqualification becomes
known or could be discovered with reasonable diligence.

(¢) As to Taking of Deposition. (1) Obijections to the com-
petency of a witness or to the competency, relevancy, or materiality
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of testimony are not waived by failure to make them before or dur-
ing the taking of the deposition, unless the ground of the objection
is one which might have been obviated or removed if presented at
that time.

(2) Errors and irregularities occurring at the oral examination
in the manner of taking the deposition, in the form of the questions
or answers, in the oath or affirmation, or in the conduct of parties
and errors of any kind which might be obviated, removed, or cured
if promptly presented, are waived unless seasonable objection
thereto is made at the taking of the deposition.

(3) Objections to the form of written questions submitted under
Section 60-231 are waived unless they are served in writing upon
the party propounding them within the time allowed for serving
the succeeding cross or other questions and within 5 days after serv-
ice of the last questions authorized.

(d) As to Completion and Return of Deposition. Errors and
irregularities in the manner in which the testimony is transcribed
or the deposition is prepared, signed, certified, sealed, indorsed,
transmitted, filed, or other wise dealt with by the officer under
Sections 60-230 and 60-231 are waived unless a motion to suppress
the deposition or some part thereof is made with reasonable prompt-
ness after such defect is, or with due diligence might have been,
ascertained.

ComMmrTTEE NOTES

This section is the same as Federal Rule 32 except the time limit for ob-
jections in subsection (c¢) (3) has been increased. The purpose of the sec-
tion is to eliminate technical objections to minor procedural irregularities. The
provisions need no comment. They do not materially change the provisions of
G.S. 60-2846 and 60-2847.

60-233. Interrogatories to Parties. Any party may serve upon any
adverse party written interrogatories to be answered by the party
served or, if the party served is a public or private corporation or
a partnership or association, by any officer or agent, who shall
furnish such information as is available to the party. Interrogatories
may be served after commencement of the action and without leave
of court, except that, if service is made by the plaintiff within 10
days after such commencement, leave of court granted with or
without notice must first be obtained. The interrogatories shall be
answered separately and fully in writing under oath. The answer
shall be signed by the person making them; and the party upon
whom the interrogatories have been served shall serve a copy of the
answers on the party submitting the interrogatories within 15 days
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after the service of the interrogatories, unless the judge, on motion
and notice and for good cause shown, enlarges or shortens the time.
Within 10 days after service of interrogatories a party may serve
written objections thereto together with a notice of hearing the
objections at the earliest practicable time. Answers to interroga-
tories to which objection is made shall be deferred until the objec-
tions are determined.

Interrogatories may relate to any matters which can be inquired
into under Section 60-226 (b), and the answers may be used to the
same extent as provided in Section 60-226 (d) for the use of the
deposition of a party. Interrogatories may be served after a deposi-
tion has been taken, and a deposition may be sought after interroga-
tories have been answered, but the judge, on motion of the deponent
or the party interrogated, may make such protective order as justice
may require. The number of interrogatories or of sets of interroga-
tories to be served is not limited except as justice requires to protect
the party from annoyance, expense, embarrassment, or oppression.
The provisions of Section 60-230 (b) are applicable for the protec-
tion of the party from whom answers to interrogatories are sought
under this rule. ,

CoMmmrTTEE NOTES

This section follows Federal Rule 83. It provides a quick and inexpensive
method for obtaining information about an opponent’s case. The provisions
compensate for the generality of allegations permitted under 60-208. In-
terrogatories may be of better service than definiteness and certainty in plead-
ings, as unlike pleadings, answers to interrogatories must be made under oath
and the answers may be used at the trial by the interrogating party, subject
to the rules of evidence. The interrogatories are not limited to facts admissible
in evidence and may be used for discovery purposes. One purpose of this rule
is to curtail the necessity of motions to make definite and certain.

60-234. Discovery and Production of Documents and Things for
Inspection, Copying, or Photographing. Upon motion of any party
showing good cause therefor and upon notice to all other parties,
and subject to the provisions of Section 60-230 (b), the court in
which an action is pending may (1) order any party to produce and
permit the inspection and copying or photographing, by or on behalf
of the moving party, of any designated documents, papers, books,
accounts, letters, photographs, objects, or tangible things, not priv-
ileged, which constitute or contain evidence relating to any of the
matters within the scope of the examination permitted by Section
60-226 (b) and which are in his possession, custody, or control; or
(2) order any party to permit entry upon designated land or other
property in his possession or control for the purpose of inspecting,
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measuring, surveying, or photographing the property or any desig-
nated object or operation thereon within the scope of the examina-
tion permitted by Section 60-226 (b). The order shall specify the
time, place, and manner of making the inspection and taking the
copies and photographs and may prescribe such terms and condi-
tions as are just.

CommrtTEE NOTES

This rule is the same as Federal Rule 34. It is much broader than G. S.
60-2856, which applies only to “books, papers or written instruments relating
to the merits of the issue.” The test for production under this rule is the
same as the scope of permitted examination under Section 60-226, subject to
the protective provisions of that rule.

A motion under this rule requires a showing of good cause, and it is limited
to parties to the action. If a document is in the control of a third person,
a deposition under Section 60-226 and a subpoena duces tecum under Section
60-245 (b) must be used.

This rule is primarily intended to govern production and inspection before
trial. Section 60-245 (b) applies both to the taking of depositions and to
testimony and production of documents at trial.

60-235. Physical and Mental Examination of Person. (a) Order
for Examination. In an action in which the mental or physical con-
dition of a party is in controversy, the court in which the action is
pending may order him to submit to a physical or mental examina-
tion by a physician. The order may be made only on motion for
good cause shown and upon notice to the party to be examined and
to all other parties and shall specify the time, place, manner, con-
ditions, and scope of the examination and the person or persons by
whom it is to be made.

(b) Report of Findings. (1) If requested by the person ex-
amined, the party causing the examination to be made shall deliver
to him a copy of a detailed written report of the examining physician
setting out his findings and conclusions. After such request and
delivery the party causing the examination to be made shall be
entitled upon request to receive from the party examined a like
report of any examination, previously or thereafter made, of the
same mental or physical condition. If the party examined refuses
to deliver such report the court on motion and notice may make an
order requiring delivery on such terms as are just, and if a physician
fails or refuses to make such a report the court may exclude his
testimony if offered at the trial.

(2) By requesting and obtaining a report of the examination so
ordered or by taking the deposition of the examiner, the party
examined waives any privilege he may have in that action or any



48 Kansas Jupician CounciL

other involving the same controversy, regarding the testimony of
every other person who has examined or may thereafter examine
him in respect of the same mental or physical condition.

CoMMITTEE NOTES

This section follows Federal Rule 35. Kansas has no statutory provision
covering the subject. The Kansas Supreme Court has by court decision ac-
cepted in principle the generally prevailing rule recognizing court discretion to
permit the examination.

60-236. Admission of Facts and Genuineness of Documents. (a)
Request for Admission, After commencement of an action a party
may serve upon any other party a written request for the admission
by the latter of the genuineness of any relevant documents described
in and exhibited with the request or of the truth of any relevant
matters of fact set forth in the request. If a plaintiff desires to serve
a request within 20 days after commencement of the action leave of
the judge, granted with or without notice, must be obtained. Copies
of the documents shall be served with the request unless copies have
already been furnished. Each of the matters of which an admission
is requested shall be deemed admitted unless, within a period des-
ignated in the request, not less than 10 days after service thereof
or within such shorter or longer time as the court may allow on
motion and notice, the party to whom the request is directed serves
upon the party requesting the admission either (1) a sworn state-
ment denying specifically the matters of which an admission is
requested or setting forth in detail the reasons why he cannot truth-
fully admit or deny those matters or (2) written objections on the
ground that some or all of the requested admissions are privileged
or irrelevant or that the request is otherwise improper in whole or
in part, together with a notice of hearing the objections at the
earliest practicable time. If written objections to a part of the
request are made, the remainder of the request shall be answered
within the period designated in the request. A denial shall fairly
meet the substance of the requested admission, and when good
faith requires that a party deny only a part or qualify a matter
of which an admission is requested, he shall specify so much of it
as is true and qualify or deny the remainder.

(b) Effect of Admission. Any admission made by a party pur-
suant to such request is for the purpose of the pending action only
and neither constitutes an admission by him for any other purpose
nor may be used against him in any other proceeding.
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CoMMmITTEE NOTES

This section follows Federal Rule 36 except the word “qualify” has been
added in the last phrase of subsection (a). It is quite similar to the present
state statute G. S. 60-2849. No comment is required.

60-237. Refusal to Make Discovery. (a) Refusal to Answer.
If a party or other deponent refuses to answer any question pro-
pounded upon oral examination, the examination shall be completed
on other matters or adjourned, as the proponent of the question may
prefer. Thereafter, on reasonable notice to all persons affected
thereby, he may apply to the judge in the district where the deposi-
tion is taken for an order compelling an answer. Upon the refusal
of a deponent to answer any interrogatory submitted under Section
60-231 or upon the refusal of a party to answer any interrogatory
submitted under Section 60-233, the proponent of the question may
on like notice make like application for such an order. If the mo-
tion is granted and if the judge finds that the refusal was without
substantial justification the judge shall require the refusing party or
deponent and the party or attorney advising the refusal or either
of them to pay to the examining party the amount of the reasonable
expenses incurred in obtaining the order, including reasonable
attorney’s fees. If the motion is denied and if the judge finds that
the motion was made without substantial justification, the judge
shall require the examining party or the attorney advising the mo-
tion or both of them to pay to the refusing party or witness the
amount of the reasonable expenses incurred in opposing the motion,
including reasonable attorney’s fees.

(b) Failure to Comply With Order. (1) Contempt. If a party
or other witness refuses to be sworn or refuses to answer any ques-
tion after being directed to do so by the judge in the district in
which the deposition is being taken, the refusal may be considered
a contempt of that court. _

(2) Other Consequences. If any party or an officer or managing
agent of a party refuses to obey an order made under subdivision
(@) of this section requiring him to answer designated questions,
or an order made under Section 60-234 to produce any document
or other things for inspection, copying, or photographing or to per-
mit it to be done, or to permit entry upon land or other property,
or an order made under Section 60-235 requiring him to submit to
a physical or mental examination, the judge may make such orders
in regard to the refusal as are just, and among others the following:

3—419
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(1) An order that the matters regarding which the questions
were asked, or the character or description of the thing or land, or
the contents of the paper, or the physical or mental condition of
the party, or any other designated facts shall be taken to be estab-
lished for the purposes of the action in accordance with the claim
of the party obtaining the order;

() An order refusing to allow the disobedient party to support
or oppose designated claims or defenses, or prohibiting him from
introducing in evidence designated documents or things or items
of testimony, or from introducing evidence of physical or mental
condition;

() An order striking out pleadings or parts thereof, or staying
further proceedings until the order is obeyed, or dismissing the ac-
tion or proceeding or any part thereof, or rendering a judgment by
default against the disobedient party;

(1v) In lieu of any of the foregoing orders or in addition thereto,
an order directing the arrest of any party or agent of a party for
disobeying any of such orders except an order to submit to a physi-
cal or mental examination.

(¢) Expenses on Refusal to Admit. If a party, after being served
with a request under Section 60-236 to admit the genuineness of
any documents or the truth of any matters of fact, serves a sworn
denial thereof and if the party requesting the admissions there-
after proves the genuineness of any such document or the truth
of any such matter of fact, he may apply to the judge for an order
requiring the other party to pay him the reasonable expenses in-
curred in making such proof, including reasonable attorney’s fees.
Unless the judge finds that there were good reasons for the denial
or that the admissions sought were of no substantial inportance,
the order shall be made.

(d) Failure of Party to Attend or Serve Answers. If a party
or an officer or managing agent of a party wilfully fails to appear
before the officer who is to take his deposition, after being served
with a proper notice, or fails to serve answers to interrogatories
submitted under Section 60-233, after proper service of such in-
terrogatories, the court on motion and notice may strike out all or
any pleading of that party, or dismiss the action or proceeding or
any part thereof, or enter a judgment by default against that party.

CoMmMITTEE NOTES
This rule is substantially the same as Federal Rule 87. It furnishes the sanc-
tions necessary to make the preceding rules work. Court surveillance of dis-
covery procedure may be invoked in two ways (1) by application for a protec-
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tive order under section 60-230 (b) or 60-230 (d) on appropriate objection
from the party against whom discovery is sought; and (2) by application for
a Section 60-237 sanction by the party seeking discovery.

Subsection (b) lists the sanctions. As to nonparty witnesses punishment
for contempt is the sole sanction. As to parties, the sanctions vary up to and
including dismissal of the case or default. The court will select the one thought
most adaptable to the particular situation. It is expressly provided that a
party refusing to submit to a physical examination may not be punished for
contempt, but his case may be dismissed.

The rule spells out those things which courts no doubt have inherent power
to do without the aid of an express rule in order to make their procedure
effective, but which powers, in view of the traditional policy to leave such
matters to the legislature, the courts have either reluctantly or weakly exercised
or exercised not at all.

60-238. Jury Trial of Right. (a) Right Preserved. The right of
trial by jury as declared by section 5 of the Bill of Rights in the
Kansas Constitution, and as given by a statute of the state shall
be preserved to the parties inviolate.

(b) Demand. Any party may demand a trial by jury of any
issue triable of right by a jury by serving upon the other parties a
demand therefor in writing at any time after the commencement
of the action and not later than 10 days after the service of the last
pleading directed to such issue. Such demand may be indorsed
upon a pleading of the party.

(¢) Same: Specification of Issues. In his demand a party may
specify the issues which he wishes so tried; otherwise he shall be
deemed to have demanded trial by jury for all the issues so triable.
If he has demanded trial by jury for only some of the issues, any
other party within 10 days after service of the demand or such
lesser time as the court may order, may serve a demand for trial
by jury of any other or all of the issues of fact in the action.

(d) Waiver. The failure of a party to serve a demand as
required by this rule and to file it as required by section 60-205
constitutes a waiver by him of trial by jury but waiver of a jury
trial may be set aside by the judge in the interest of justice or when
the waiver involuntarily results without serious negligence of the
party. A demand for trial by jury made as herein provided may
not be withdrawn without the consent of the parties.

CoMmmrTTEE NOTES

This section is the same as Federal Rule 38 except in subsection (d) it is
provided that the judge may in his discretion set aside a waiver in the interest
of justice or where the waiver is involuntary. This section changes the present
Kansas procedure (G. S. 60-2920) as to waiver of a jury trial as it requires
definite action to prevent waiver.
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60-239. Trial by Jury or by the Court. (a) By Jury. When trial
by jury has been demanded as provided in section 60-238, the action
shall be designated upon the docket as a jury action. The trial of
all issues so demanded shall be by jury, unless (1) the parties or
their attorneys of record, by written stipulation filed with the court
or by an oral stipulation made in open court and entered in the
record, consent to trial by the court sitting without a jury or (2) the
court upon motion or of its own initiative finds that a right of trial
by jury of some or all of those issues does not exist under the Con-
stitution or statutes.

(b) By the Court. Issues not demanded for trial by jury as
provided in section 69-238 shall be tried by the court; but, notwith-
standing the failure of a party to demand a jury in an action in which
such demand might have been made of right, the court in its dis-
cretion may order a trial by a jury of any or all issues.

(¢) Advisory Jury and Trial by Consent. In all actions not
triable of right by a jury the court upon motion or of its own initia-
tive may try any issue with an advisory jury or (except in actions
against the State when a statute of the State provides for trial with-
out a jury) the court, with the consent of all parties, may order a
trial with a jury whose verdict shall have the same effect as if trial
by jury had been a matter of right.

ComMITTEE NOTES

This section is the same as Federal Rule 89. It is believed that uniformity
in these provisions will help to prevent inadvertent omissions.
Subsection (c¢) is similar to the last sentence of G. S. 60-2903.

60-240. Assignment of Cases for Trial: Continuances. (a)
Assignment of Cases for Trial. The district courts shall provide
by rule for the placing of actions upon the trial calendar (1) with-
out request of the parties or (2) upon request of a party and
notice to the other parties or (3) in such other manner as the
judge deems expedient. Precedence shall be given to actions
entitled thereto by any statute of the state.

(b) Continuances. The court may for good cause shown con-
tinue an action at any stage of the proceedings upon such terms as
may be just. When a continuance is granted on account of the
absence of evidence, it shall be at the cost of the party making the
application, unless the court otherwise order.

(¢) Affidavit in Support of Motion. The court need not enter-
tain any motion for a continuance based on the absence of a material
witness unless supported by an affidavit which shall state the name
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of the witness, and, if known, his residence, a statement of his
expected testimony and the basis of such expectation, a state-
ment that the affiant believes it to be true, and the efforts which
have been made to procure his attendance or deposition. The
party objecting to the continuance shall not be allowed to con-
tradict the statement of what the absent witness is expected to
testify but may disprove any other statement in such affidavit. Such
motion may, in the discretion of the court, be denied if the adverse
party will admit that the absent witness would, if present, testify as
stated in the affidavit, and will agree that the same shall be received
and considered as evidence at the trial as though the witness were
present and so testified. The same rule shall apply, with necessary
changes, when the motion is grounded on the want of any material
document, thing or other evidence. In all cases, the grant or denial
of a continuance shall be discretionary whether the foregoing pro-
visions have been complied with or not.

ComMrTTEE NOTES

Paragraph (a) of this section is the same as Federal Rule 40. Subsections
(b) and (c) have been added to provide for continuances in line with G. S.
60-2933 and G. S. 60-2934.

Subsection (a) is is lieu of G. S. 60-2931 to G. S. 60-2933.

60-241. Dismissal of Actions. (a) Voluntary Dismissal: Effect
Thereof. (1) By Plaintiff; by Stipulation. Subject to the provisions
of section 60-223 (c), and of any statute of the State, an action may
be dismissed by the plaintiff without order of court (i) by filing a
notice of dismissal at any time before service by the adverse party
of an answer or of a motion for summary judgment, whichever first
occurs, or (i) by filing a stipulation of dismissal signed by all parties
who have appeared in the action. Unless otherwise stated in the
notice of dismissal or stipulation, the dismissal is without prejudice,
except that a notice of dismissal operates as an adjudication upon
the merits when filed by a plaintiff who has once dismissed in any
court of the United States or of any state an action based on or in-
cluding the same claim.

(2) By Order of Court. Except as provided in paragraph (1)
of this subdivision of this rule, an action shall not be dismissed at
the plaintiff’s instance save upon order of the judge and upon such
terms and conditions as the judge deems proper. If a counterclaim
has been pleaded by a defendant prior to the service upon him of
the plaintiff’s motion to dismiss, the action shall not be dismissed
against the defendant’s objection unless the counterclaim can remain
pending for independent adjudication by the court. Unless other-
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wise specified in the order, a dismissal under this paragraph is
without prejudice. The judge may on his own motion cause a case
to be dismissed without prejudice for lack of prosecution, but only
after directing the clerk to notify counsel of record not less than ten
days in advance of such intended dismissal, that an order of dis-
missal will be entered unless cause be shown for not doing so.

(b) Involuntary Dismissal: Effect Thereof. For failure of the
plaintiff to prosecute or to comply with these rules or any order of
court, a defendant may move for dismissal of an action or of any
claim against him. After the plaintiff has completed the presentation
of his evidence, the defendant, without waiving his right to offer
evidence in the event the motion is not granted, may move for a dis-
missal on the ground that upon the facts and the law the plaintiff
has shown no right to relief. In an action tried by the court without
a jury the court as trier of the facts may then determine them and
render judgment against the plaintiff or may decline to render any
judgment until the close of all the evidence. If the court renders
judgment on the merits against the plaintiff, the court shall make
findings as provided in section 60-252 (a). Unless the court in its
order for dismissal otherwise specifies, a dismissal under this sub-
division and any dismissal not provided for in this rule, other than
a dismissal for lack of jurisdiction or for improper venue, operates
as an adjudication upon the merits.

(¢) Dismissal of Counterclaim, Cross-Claim, or Third-Party
Claim. The provisions of this rule apply to the dismissal of any
counterclaim, cross-claim, or third-party claim. A voluntary dis-
missal by the claimant alone pursuant to paragraph (1) of subdivi-
sion (a) of this rule shall be made before a responsive pleading is
served or, if there is none, before the introduction of evidence at the
trial or hearing.

(d) Costs of Previously Dismissed Action. If a plaintiff who
has once dismissed an action in any court commences an action
based upon or including the same claim against the same defendant,
the court may make such order for the payment of costs of the action
previously dismissed as it may deem proper and may stay the pro-
ceedings in the action until the plaintiff has complied with the order.

CoMMITTEE NOTES
We have followed Federal Rule 41 except for the addition of the last
sentence to subsection (@) (2). This section changes the present Kansas
practice in that an order of the judge must be obtained to dismiss after answer.
This section supplants G. S. 60-3105 and 60-3106.
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60-242. Consolidations; Separate Trials. (a) Consolidation.
When actions involving a common question of law or fact are
pending before the court, in the same county, or in different
counties, in the judicial district, the judge may order a joint hear-
ing or trial of any or all of the matters in issue in the actions; he
may order all the actions consolidated; and may make such orders
concerning proceedings therein as may tend to avoid unnecessary
costs or delay.

(b) Separate Trials. The judge in furtherance of convenience
or to avoid prejudice may order a separate trial in the county where
the action is pending or a different county in the judicial district,
of any claim, cross-claim, counterclaim, or third-party claim, or of
any separate issue or of any number of claims, cross-claims, coun-
terclaims, third-party claims, or issues.

CommMmrTTEE NOTES

The federal rule has been followed except for the added provision permitting
consolidation of cases filed in any county or counties in the judicial district.
Subsection (b) corresponds to G. S. 60-2904.

60-243. Evidence. (a) Form and Admissibility. In all trials
the testimony of witnesses shall be taken orally in open court, un-
less otherwise provided by these rules. All evidence shall be ad-
mitted which is admissible under specific statutes or Article 4 of
this code. The competency of a witness to testify shall be deter-
mined in like manner.

(b) Scope of Examination and Cross-Examination. A party may
interrogate any unwilling or hostile witness by leading questions.
A party may call an adverse party or an officer, director, or manag-
ing agent of a public or private corporation or of a partnership or
association which is an adverse party, and interrogate him by lead-
ing questions and contradict and impeach him in all respects as
if he had been called by the adverse party, and the witness thus
called may be contradicted and impeached by or on behalf of the
adverse party also, and may be cross-examined by the adverse party
only upon the subject matter of his examination in chief.

(¢) Record of Excluded Evidence. In an action tried by a jury,
if an objection to a question propounded to a witness is sustained
by the court, the examining attorney may make a specific offer of
what he expects to prove by the answer of the witness. The court
may require the offer to be made out of the hearing of the jury.
The court may add such other or further statement as clearly shows
the character of the evidence, the form in which it was offered, the
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objection made, and the ruling thereon. In actions tried without
a jury the same procedure may be followed, except that the court
upon request shall take and report the evidence in full, unless it
clearly appears that the evidence is not admissible on any ground
or that the witness is privileged.

(d) Affirmation in Lieu of Oath. Whenever under these rules
an oath is required to be taken, a solemn affirmation may be ac-
cepted in lieu thereof.

(e) Evidence on Motions. When a motion is based on facts
not appearing of record the court may hear the matter on affidavits
presented by the respective parties, but the court may direct that
the matter be heard wholly or partly on oral testimony or deposi-
tions.

ComMiITTEE NOTES

The Federal Rule has been followed except for the change in subsection
(a) anticipating an additional article on Evidence.

60-244. Proof of Records. Official records and other docu-
ments shall be evidenced in the manner provided in Article 4 of
this Code.

CommITTEE NOTES

This article is inserted only for the purpose of retaining the rule number.
The subject matter is covered under the new Article 3 of the Code.

Means of Producing Witnesses

60-245. Subpoena (a) For Attendance of Witnesses; Form;
Issuance. Every subpoena shall be issued by the clerk under the
seal of the court or by a judge, shall state the name of the court
and the title of the action, and shall command each person to whom
it is directed to attend and give testimony at a time and place
therein specified. The clerk shall issue a subpoena, or a subpoena
for the production of documentary evidence, bearing the seal of
the court and his signature or facsimile signature, but otherwise
in blank, to a party requesting it, who shall fill it in before service.

" (b) For Production of Documentary Evidence. A subpoena
may also command the person to whom it is directed to produce
the books, papers, documents, or tangible things designated therein;
but the court, upon motion made promptly and in any event at or
before the time specified in the subpoena for compliance therewith,
may (1) quash or modify the subpoena if it is unreasonable and
oppressive or (2) condition denial of the motion upon the advance-
ment by the person in whose behalf the subpoena is issued of the
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reasonable cost of producing the books, papers, documents, or tan-
gible things.

(¢) Service. A subpoena may be served by the sheriff, by his
deputy, by a constable, or by any other person who is not a party
and is not less than 18 years of age. Service of a subpoena upon
a person named therein shall be made by delivering a copy thereof
to such person and by tendering to him the fees for one day’s at-
tendance and the mileage allowed by law. When the subpoena
is not served by the sheriff or constable, proof of service shall be
shown by affidavit.

(d) Subpoena for Taking Depositions; Place of Examination.
(1) Proof of service of a notice to take a deposition as provided in
section 60-230 (a) and 60-231 (a) constitutes a sufficient authoriza-
tion for the issuance of subpoenas for the persons named or de-
scribed therein. In addition to those mentioned in subdivision
(@) of this section a subpoena for taking depositions may be issued
by the officer before whom the deposition is to be taken or by the
clerk of the district court where the deposition is to be taken or
if the deposition is to be taken outside the state by an officer au-
thorized by the law of such state to issue such subpoena. The
subpoena may command the person to whom it is directed to pro-
duce designated books, papers, documents, or tangible things which
constitute or contain evidence relating to any of the matters within
the scope of the examination permitted by section 60-226 (b), but
in that event the subpoena will be subject to the provisions of
subdivision (b) of section 60-230 and subdivision (b) of this sec-
tion, 60-245.

(2) A resident of this state shall not be required to attend an
examination at a place which is not within 50 miles of either the
place of his residence, or of the place of his employment, or of the
place of his principal business. A nonresident shall not be required
to attend an examination at a place which is more than 50 miles
distant from the place where he is served with a subpoena.

(8) A person confined in prison may be required to be pro-
duced for examination in the county where he is imprisoned, but
in all other cases, his examination must be by deposition.

(e) Subpoena for a Hearing or Trial. Subpoenas for attendance
at a hearing or trial shall be issued at the request of any party. A
subpoena requiring the attendance of a witness at a hearing or trial
may be served at any place within the state,



58 Kansas Jupician. Councin

(f) Contempt. Failure by any person without adequate excuse
to obey a subpoena served upon him may be deemed a contempt
of the court in which the action is pending or in the county in which
the deposition is taken. Punishment for such contempt shall be in
accordance with Article 12 of Chapter 20 of the General Statutes.

ComMITTEE NOTES

This is substantially the federal rule, except we have added a few phrases
to cover Kansas statutory provisions, This section is in lieu of G. S. 60-28086 to

60-2817.

60-246. Objections to Rulings. Formal exceptions to rulings or
orders of the court are unnecessary. It is sufficient that a party, at
the time the ruling or order of the court is made or sought, makes
known to the court the action which he desires the court to take or
his objection to the action of the court and his grounds therefor; and,
if a party has no opportunity to object to a ruling or order at the time
it is made, the absence of an objection does not thereafter prejudice
him.

CoMmMITTEE NOTES

Federal Rule 46 has been followed. This section is substantially the same

as our present Kansas practice,

60-247. Jurors. (a) Examination of Jurors. Prospective jurors
shall be examined under oath as to their qualifications to sit as
jurors. The court may permit the parties or their attorneys to con-
duct the examination of prospective jurors or may itself conduct the
examination. In the latter event, the court shall permit the parties
or their attorneys to supplement the examination by proper further
inquiry.

(b) Challenges. In civil cases, each party shall be entitled to
three peremptory challenges. Several defendants or several plain-
tiffs shall be considered as a single party for the purposes of making
challenges. If there is more than one defendant and if the judge
finds there is a good faith controversy existing between the de-
fendants, the court shall allow the defendants additional peremptory
challenges and permit them to be exercised separately or jointly.

All challenges for cause or favor, whether to the array or panel
or to individual jurors, shall be determined by the court.

(¢) Oath of Jurors. The jury shall be sworn to well and truly
try the matters submitted to them in the case in hearing, and a true
verdict give according to the law and the evidence.
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CoMMITTEE NOTES

Subsection (@) of Federal Rule 47 has been followed except the last
phrase has been dropped.

Subsection (b) has been dropped because it is covered by G. S. 43-201.

New subsection (b) is taken from Section 1870 of the Federal Judicial
Code with the addition of the “good faith controversy” between the defendants.

Subsection (c) is added from the Ka<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>